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PROPOSED  RULE  MAKING 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration 

[  20  CFR  Parts  715,  718,  720,  725  1 

BLACK  LUNG  DISEASE 

Claims  for  Disability  or  Death  Benefits 

Pursuant  to  authority  contained  in 
title  IV  of  the  Federal  Coal  Mine  Health 
and  Safety  Act  of  1969,  83  Stat.  742,  30 
U.S.C.  901,  et  seq.,  as  amended  by  Public 
Law  92-303,  86  Stat.  156,  entitled  the 
Black  Lung  Benefits  Act  of  1972,  it  is 
proposed  to  amend  Chapter  VI  of  Title 
20,  Code  of  Federal  Regulations,  by  add¬ 
ing  thereto  new  Parts  715,  718,  and  720 
as  set  forth  below.  The  proposed  new 
parts  will  implement  and  effectuate  pro¬ 
visions  of  the  Act  concerning  claims  filed 
pursuant  to  the  provisions  of  Part  B  of 
title  IV  thereof  which  are  filed  after 
June  30,  1973,  for  benefits  payable  under 
the  Act  to  coal  miners  and  their  surviving 
dependents  in  cases  of  a  miner’s  total 
disability  due  to  pneumoconiosis  and  in 
cases  of  a  miner’s  death  due  to  pneumo¬ 
coniosis  or  while  totally  disabled  due  to 
pneumoconiosis.  In  addition,  in  a  new 
Part  725  of  such  chapter  it  is  proposed 
to  include  in  the  rules  applicable  to  such 
claims  filed  on  and  after  January  1,  1974, 
with  the  Department  of  Labor  pursuant 
to  Part  C  of  title  IV  of  such  Act  certain 
rules  dealing  with  the  determination  and 
adjudication  of  the  liability  of  coal  mine 
operators  for  black  lung  benefits  under 
such  Part  C,  for  which  provisions  in  sub¬ 
stance  as  set  forth  hereafter  are  under 
consideration. 

Interested  persons  are  invited  to  sub¬ 
mit  written  data,  views,  or  arguments, 
concerning  the  proposed  Parts  715,  718, 
and  720,  to  the  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  Washington,  D.C.  20210,  on  or  be¬ 
fore  September  20,  1972.  Comments  are 
also  invited  on  the  material  being  con¬ 
sidered  for  the  new  Part  725  dealing  with 
mine  operators’  liability,  and  in  particu¬ 
lar  upon  the  alternatives  under  consid¬ 
eration  for  criteria  to  be  used  in  deter¬ 
mining  responsible  operators  under  the 
statute.  In  this  connection,  any  com¬ 
ments  concerning  the  need,  desirability, 
and  feasibility,  of  including  in  the  pro¬ 
posed  Part  720  dealing  with  transition 
period  Part  B  claims  filed  after  June  30, 
1973,  any  provisions  of  a  character  sub¬ 
stantially  similar  regarding  responsible 
operators,  will  be  welcomed. 

1.  The  proposed  Part  715  reads  as  fol¬ 
lows: 

PART  715— BLACK  LUNG  BENEFITS 
PROGRAM  UNDER  TITLE  IV  OF  THE 
FEDERAL  COAL  MINE  HEALTH  AND 
SAFETY  ACT;  GENERAL  PROVISIONS 

Meaning  and  Use  of  Terms  in  the  Act 
and  this  Subchapter 

Sec. 

715.101  General  definitions  and  use  of 
terms. 


Benefits  Provided  by  the  Act  and  Eligibility 
Therefor 

Sec. 

715.201  Types  of  benefits;  general. 

715.205  Conditions  of  entitlement;  miner. 

715.206  Duration  of  entitlement;  miner. 

715.207  Conditions  of  entitlement;  widow  or 

surviving  divorced  wife. 

715.208  Duration  of  entitlement;  widow  or 

surviving  divorced  wife. 

715.211  Conditions  of  entitlement;  child. 

715.212  Duration  of  entitlement;  child. 

715.215  Conditions  of  entitlement;  parent, 

brother  or  sister. 

715.216  Duration  of  entitlement;  parent, 

brother,  or  sister. 

715.217  “Good  Cause”  for  delayed  filing  of 

proof  of  support. 

715.220  Effect  of  conviction  of  felonious  and 
intentional  homicide  on  entitle¬ 
ment  to  benefits. 

Information  in  Program  Records 

715.301  Disclosure  of  program  information 
and  records. 

Authority:  The  provisions  of  this  Part 
715  issued  under  title  IV,  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969,  83  Stat.  742, 
30  U.S.C.  901,  et  seq.,  as  amended  by  Public 
Law  92-303,  86  Stat.  156. 

Meaning  and  Use  of  Terms  in  the  Act 
and  This  Subchapter 

§  713.101  General  definitions  and  use  of 
terms. 

(а)  Definitions.  For  purposes  of  this 
subchapter,  except  where  the  content 
clearly  indicates  otherwise,  the  following 
definitions  apply: 

(1)  “The  Act”  means  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969 
(Public  Law  91-173)  as  amended  by  the 
Black  Lung  Benefits  Act  of  1972  (Public 
Law  92-303)  as  enacted  May  19. 1972,  and 
as  it  may  hereafter  be  amended. 

(2)  “Benefits”  mean  benefits  paid  or 
payable  under  or  pursuant  to  title  IV  of 
the  Act  on  account  of  the  total  disability 
or  death  of  a  miner  due  to  pneumoconi¬ 
osis,  including  the  death  of  such  a  miner 
while  totally  disabled  by  such  disease. 

(3)  “Pneumoconiosis”  means  a  chronic 
dust  disease  of  the  lung  arising  out  of 
employment  in  a  coal  mine,  and  includes 
the  diseases  listed  in  §  410.1 10 (o)  of 
this  title. 

(4)  The  term  “total  disability”  has 
the  meaning  given  it  by  regulations  of 
the  Secretary  of  Health,  Education,  and 
Welfare  as  set  forth  in  Subpart  D  of 
Part  410  of  this  chapter.  (See  Part  718 
of  this  subchapter.) 

(5)  “Miner”  or  “coal  miner”  means 
any  individual  who  is  or  was  employed  in 
a  coal  mine,  performing  functions  in  ex¬ 
tracting  the  coal  or  preparing  the  coal 
so  extracted. 

(б)  “Operator”  means  any  owner,  les¬ 
see,  or  other  person  who  operates,  con¬ 
trols,  or  supervises,  a  coal  mine. 

(7)  “Prior  operator”  means  an  oper¬ 
ator  who  has  transferred  a  coal  mine  or 
substantially  all  the  assets  of  a  coal  mine 
to  another  person  after  December  30, 
1969. 

(8)  “Coal  mine”  means  an  area  of  land 
and  all  structures,  facilities,  machinery, 
tools,  equipment,  shafts,  slopes,  tunnels. 


excavations,  and  other  property,  real  or 
personal,  placed  upon,  under,  or  above 
the  surface,  of  such  land  by  any  person, 
used  in,  or  to  be  used  in,  or  resulting 
from,  the  work  of  extracting  in  such  area 
bituminous  coal,  lignite,  or  anthracite, 
from  its  natural  deposits  in  the  earth  by 
any  means  or  method,  and  the  work  of 
preparing  the  coal  so  extracted,  and  in¬ 
cludes  custom  coal  preparation  facilities. 

(9)  “Underground  coal  mine”  means 
a  coal  mine  in  which  the  earth  and  other 
materials  which  lie  above  the  natural  de¬ 
posit  of  coal  (overburden)  is  not  removed 
in  mining.  In  addition  to  the  natural  de¬ 
posit  of  coal  in  the  earth,  the  under¬ 
ground  coal  mine  includes  all  land, 
buildings,  and  equipment,  appurtenant 
thereto. 

(10)  “The  Nation's  coal  mines”  com¬ 
prise  all  coal  mines  as  defined  in  sub- 
paragraph  (6)  of  this  paragraph,  located 
in  a  State  as  defined  in  subparagraph 
(9)  of  this  paragraph. 

(11)  “State”  includes  a  State  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Trust  Territory  of  the  Pacific  Islands, 
and  prior  to  January  3,  1959,  and  Au¬ 
gust  21,  1959,  respectively,  the  territories 
of  Alaska  and  Hawaii. 

(12)  The  “Social  Security  Act”  means 
the  Social  Security  Act  (49  Stat.  620,  42 
U.S.C.  et  seq.)  as  amended  from  time  tji 
time. 

(13)  The  “Longshoremen’s  Act”  means 
the  Longshoremen’s  and  Harbor  Work¬ 
ers’  Compensation  Act  (44  Stat.  1424, 
33  U.S.C.  901  et  seq.)  as  amended  from 
time  to  time. 

(14)  “Secretary”  means  the  Secretary 
of  Labor  or  a  person  authorized  by  him 
to  perform  his  functions  under  title  IV 
of  the  act. 

(15)  “Department”  means  the  Depart¬ 
ment  of  Labor. 

(16)  “Office”  or  “OWCP”  means  the 
Office  of  Workmen’s  Compensation  pro¬ 
grams,  Employment  Standards  Adminis¬ 
tration,  Department  of  Labor. 

(17)  “Deputy  commissioner”  means  a 
person  appointed  as  provided  in  sections 
39  and  40  of  the  Longshoremen’s  Act 
and  designated  by  the  Director  of  the 
Office  of  Workmen’s  Compensation  pro¬ 
grams  as  having  authority  to  make  final 
determinations  in  respect  to  claims  for 
total  disability  or  death  due  to  pneumo¬ 
coniosis  and  to  hold  hearings  prior  to 
such  determinations. 

(18)  A  “workmen’s  compensation  law” 
means  a  law  providing  for  payment  of 
compensation  by  employers  to  employees 
(and  their  dependents)  for  injury  (in¬ 
cluding  occupational  disease),  or  death 
suffered  in  connection  with  his  employ¬ 
ment. 

(19)  “State  agency”  means,  with  re¬ 
spect  to  any  State,  the  agency,  depart¬ 
ment,  or  officer  designated  by  the  work¬ 
men’s  compensation  law  of  the  State  to 
administer  such  law.  In  any  case  in 
which  more  than  one  agency  participates 
In  the  administration  of  a  State  work¬ 
men’s  compensation  law,  the  Governor 
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may  designate  which  of  such  agencies 
shall  be  the  State  agency  for  purposes 
of  this  subchapter. 

(20)  “Insurer”  means  any  private  com¬ 
pany,  corporation,  mutual  association, 
reciprocal  or  interinsurance  exchange,  or 
any  other  person  or  fund,  including  any 
State  fund,  authorized  under  the  laws 
of  a  State  to  insure  an  employer’s  lia¬ 
bility  under  workmen’s  compensation 
laws. 

(21)  “Claimant”  means  an  individual 
whose  claim  to  entitlement  for  benefits 
under  title  IV  of  the  act  has  been  filed 
in  accordance  with  the  provisions  of  the 
act  and  the  applicable  regulations  issued 
thereunder.  As  used  in  Part  720  of  this 
subchapter,  the  term  means  such  an  in¬ 
dividual  whose  claim  is  subject  to  the 
provisions  of  section  415  of  Part  B  of 
such  title  and  has  been  filed  as  provided 
in  Part  717  of  this  subchapter. 

(22)  “Claim”  means  an  assertion  in 
writing  of  an  individual’s  entitlement  to 
benefits  under  or  pursuant  to  title  IV  of 
the  act,  submitted  in  any  form  and 
manner  authorized  by  the  regulations  in 
this  subchapter.  The  term  includes 
claims  of  living  miners  for  total  disa¬ 
bility  benefits  and  claims  of  those 
miners’  widows,  children,  parents, 
brothers,  and  sisters  whose  entitlement 
to  benefits  on  the  death  of  a  miner  is 
provided  for  by  the  act.  As  used  in  Parts 
717  and  720  of  this  subchapter,  the  term 
refers  to  those  claims  for  benefits  pay¬ 
able  under  Part  B  of  title  IV  of  the  act 
which  are  submitted  for  filing  before  the 
cutoff  date  specified  in  sections  413(a) 
and  414  for  entitlement  under  Part  B 
and  which  are  subject  to  the  provisions 
of  section  414(b)  and  section  415  of  the 
act  because  they  were  not  filed  prior  to 
July  1,  1973.  Such  claims  include  new 
claims  of  living  miners  for  disability 
benefits  filed  after  June  30,  1973,  and 
death  benefit  claims  of  surviving  de¬ 
pendents  of  miners  who  were  not  receiv¬ 
ing  benefits  at  the  time  of  death,  filed 
after  such  date.  (Because  of  questions  of 
interpretation  raised  by  these  regula¬ 
tions  and  those  of  the  Department  of 
Health,  Education,  and  Welfare  con¬ 
cerning  the  application  of  sections  414 

(b)  and  415  to  such  survivor  claims,  the 
issue  as  to  the  proper  construction  of 
the  statute  with  respect  to  such  survivor 
claims  is  being  referred  to  the  Attorney 
General  for  opinion.  This  subparagraph 
will  be  amended  to  accord  with  such 
opinion  if  it  differs  from  the  position 
stated  herein.) 

(23)  “Beneficiary”  means  a  miner  or 
a  surviving  widow,  child,  parent,  brother, 
or  sister,  who  is  entitled  to  a  benefit  as 
defined  in  subparagraph  (2)  of  this 
paragraph. 

(24)  “Entitlement”  means  entitlement 
to  benefits  as  determined  pursuant  to 
the  provisions  of  the  act  and  the  proce¬ 
dures  set  forth  in  this  subchapter.  A 
beneficiary  is  “entitled”  to  benefits  as 
so  determined  when  the  determination 
is  final. 

(b)  Statutory  terms.  The  definitions 
contained  in  these  regulations  shall  not 
be  considered  to  derogate  from  the  terms 
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of  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969,  as  amended. 

(c)  Dependents  and  survivors.  Part  A 
of  title  IV  of  the  act,  in  section  402  (a), 
(e),  and  (g),  defines  the  terms  “de¬ 
pendent,”  “widow,”  and  “child.”  In  sec¬ 
tion  412(a)  (5)  of  Part  B  of  title  IV,  the 
act  provides  for  determination  of  the 
relationship  of  parent,  brother,  or  sister 
to  a  miner  by  standards  consistent  with 
those  applicable  to  relationship  deter¬ 
mination  under  Title  n  of  the  Social 
Security  Act.  For  purposes  of  this  sub¬ 
chapter,  the  determination  of  the  in¬ 
dividuals  who  possess  the  required  rela¬ 
tionship  to,  or  who  have  the  status  of 
dependents  of,  a  miner  under  the  provi¬ 
sions  of  title  IV  of  the  act  shall  be  made 
in  accordance  with  the  rules  set  forth 
in  the  Social  Security  Administration’s 
regulations  in  20  CFR  Part  410,  Sub¬ 
part  C. 

(d)  Inclusive  terms.  Masculine  gender 
includes  the  feminine,  and  the  singular 
includes  the  plural. 

Benefits  Provided  by  the  Act  and 
Eligibility  Therefor 

§  715.201  Types  of  benefits ;  general. 

(a)  Title  IV  of  the  act  provides  for 
the  payment  of  periodic  benefits: 

(1)  To  a  miner  who  is  determined  to 
be  totally  disabled  due  to  pneumoconi¬ 
osis;  or 

(2)  To  the  widow  or  child  of  a  miner 

(i)  who  was  receiving  benefits  at  the  time 
of  his  death;  or  (ii)  who  is  determined 
to  have  been  totally  disabled  due  to  pneu¬ 
moconiosis  at  the  time  of  his  death;  or 
(iii)  whose  death  was  due  to  pneumoco¬ 
niosis;  or 

(3)  To  the  child  of  a  widow  of  a  miner 
who  was  receiving  benefits  at  the  time  of 
her  death;  or 

(4)  To  the  surviving  dependent  parents, 
where  no  widow  or  child  survives,  or  the 
surviving  dependent  brothers  or  sisters, 
where  there  is  no  surviving  widow,  child, 
or  parent,  of  a  miner  who  was  receiving 
benefits  at  the  time  of  his  death;  or  who 
was  totally  disabled  due  to  pneumoconi¬ 
osis  at  the  time  of  his  death;  or  whose 
death  was  due  to  pneumoconiosis. 

(b)  The  following  sections  set  out  the 
conditions  of  entitlement  to  benefits  for 
a  miner  or  for  a  widow,  child,  parent, 
brother,  or  sister,  and  describe  the  events 
which  terminate  or  preclude  entitlement 
to  benefits.  Also  see  Subpart  C  of  Part 
410  of  this  chapter  for  regulations  relat¬ 
ing  to  the  relationship  and  dependency 
requirements  applicable  to  claimants  for 
benefits  as  a  widow,  child,  parent, 
brother,  or  sister  and  to  beneficiaries  with 
dependents. 

§  715.205  Conditions  of  entitlement ; 
miner. 

(a)  An  individual  is  eligible  for  bene¬ 
fits  under  this  subchapter  if  such 
Individual 

(1)  Is  a  miner  as  defined  in  §  715.101 

(e)(5); 

(2)  Is  totally  disabled  due  to  pneumo¬ 
coniosis  (see  Part  718  of  this  subchap¬ 
ter)  ;  and 

(3)  Has  filed  a  claim  for  benefits  in 
accordance  with  the  provisions  of  Part 
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717  (or,  after  December  31,  1973,  Part 
725)  of  this  subchapter. 

(b)  An  individual  is  entitled  to  have 
his  eligibility  for  benefits  determined 
under  this  subchapter  if  such  individual 

(1)  Is  a  miner  as  defined  in  §  715.101 
(a) (5) ;  and 

(2)  Has  filed  a  claim  for  benefits  (i) 
in  accordance  with  the  provisions  of  Part 
717  of  this  subchapter  after  June  30, 1973. 
but  before  January  1,  1974,  or  (ii),  after 
December  31,  1973,  in  accordance  with 
the  provisions  of  Part  725  of  this 
subchapter. 

§  715.206  Duralitm  of  entitlement  ; 
miner. 

(a)  An  individual  is  entitled  to  bene¬ 
fits  as  a  miner  for  each  month  beginning 
with  the  first  month  in  which  all  of  the 
conditions  for  entitlement  prescribed  in 
§  715.205  are  satisfied. 

(b)  The  last  month  for  which  such 
individual  is  entitled  to  benefits  is  the 
month  during  which  either  of  the  follow¬ 
ing  events  first  occurs : 

( 1 )  The  miner  dies ;  or 

(2)  The  miner’s  disability  ceases. 

(c)  A  miner’s  entitlement  to  Federal 
payment  of  benefits  under  Part  B  of 
Title  IV  of  the  Act  on  a  claim  filed  before 
January  1,  1974  shall  terminate  on 
December  31,  1973,  unless  terminated 
sooner  under  paragraph  (b)  of  this  sec¬ 
tion.  If  not  so  terminated  under  para¬ 
graph  (b)  of  this  section  the  payment 
of  benefits  after  December  31,  1973,  shall 
be  as  provided  in  Part  C  of  Title  IV  and 
Section  415  of  Part  B  of  such  title  and 
Part  725  of  this  subchapter. 

§715.207  Conditions  of  entitlement; 
widow  or  surviving  divorced  wife. 

(a)  An  individual  is  eligible  for  bene¬ 
fits  if  such  individual : 

(1)  Is  the  widow  or  surviving  divorced 
wife  of  a  miner; 

(2)  Is  not  married; 

(3)  Was  dependent  on  the  miner  at 
the  pertinent  time  (see  8  715.101(c)); 
and 

(4)  The  deceased  miner  either: 

(i)  Was  receiving  benefits  at  the  time 
of  his  death,  or 

(ii)  Died  before  January  1,  1974,  and 
it  is  determined  that  he  was  totally  dis¬ 
abled  due  to  pneumoconiosis  at  the  time 
of  his  death,  or  that  his  death  was  due 
to  pneumoconiosis.  (See  Part  718  of  this 
subchapter.) 

<b)  An  individual  meeting  the  fore¬ 
going  requirements  is  entitled  to  have 
her  eligibility  for  benefits  determined 
under  this  subchapter  upon  filing  a  claim 
for  such  benefits  in  accordance  with  the 
applicable  provisions  of  this  subchapter. 

§715.208  Duration  of  entitlement; 
widow  or  surviving  divorced  wife. 

(a)  An  individual  is  entitled  to  bene¬ 
fits  as  a  widow,  or  as  a  surviving  di¬ 
vorced  wife,  for  each  month  beginning 
with  the  first  month  in  which  all  of  the 
conditions  of  entitlement  prescribed  in 
§  715.207  are  satisfied; 

(b)  The  last  month  for  which  such 
individual  is  entitled  to  such  benefit  is 
the  month  before  the  month  in  which 


FEDERAL  REGISTER,  VOL.  37,  NO.  1 74— THURSDAY,  SEPTEMBER  7,  1972 


18154 


PROPOSED  RULE  MAKING 


either  of  the  following  events  fir*t 
occurs: 

(1)  The  widow  or  surviving  divorced 
wife  marries;  or 

(2)  The  widow  or  surviving  divorced 
wife  dies;  or 

(3)  Where  the  individual  qualifies  as 
the  widow  of  a  miner  under  §  410.320 
(d)  of  this  title,  she  ceases  to  qualify  as 
provided  therein. 

§715.211  Conditions  of  entitlement; 
child. 

(a)  An  individual  is  eligible  for  bene¬ 
fits  if  such  individual : 

(1)  Is  the  child  of : 

(1)  A  deceased  miner  or, 

(ii)  The  widow  of  a  miner  who  was 
receiving  benefits  at  the  time  of  her 
death; 

(2)  Meets  the  dependency  require¬ 
ments  in  §  410.370  of  this  title; 

(3)  Is  a  child  of  a  miner,  and  the  de¬ 
ceased  miner: 

(i)  Was  receiving  benefits  at  the  time 
of  his  death,  or 

(ii)  His  death  was  due  to  pneu¬ 
moconiosis  (see  Part  718  of  this  subchap¬ 
ter)  ,  or 

(iii)  At  the  time  of  his  death  was  to¬ 
tally  disabled  by  pneumoconiosis; 

(4)  A  child  is  not  entitled  to  benefits 
for  any  month  for  which  a  widow  of  a 
miner  establishes  entitlement  to  benefits. 

(5)  A  child  is  eligible  for  survivor 
benefits  on  death  of  a  miner  only  under 
Part  C  of  Title  IV  of  the  Act  if  the  miner 
died  after  December  31, 1974. 

(b)  An  individual  meeting  the  fore¬ 
going  requirements  is  entitled  to  have  his 
eligibility  for  benefits  determined  under 
this  subchapter  upon  filing  a  claim  for 
such  benefits  in  accordance  with  the  ap¬ 
plicable  provisions  of  this  subchapter. 

§715.212  Duration  of  entitlement; 
child. 

(a)  An  individual  is  entitled  to  bene¬ 
fits  as  a  child  for  each  month  beginning 
with  the  first  month  in  which  all  of  the 
conditions  of  entitlement  prescribed  in 
S  715.211  are  satisfied; 

(b)  The  last  month  for  which  such 
individual  is  entitled  to  such  benefit  is 
the  month  before  the  month  in  which 
any  one  of  the  following  events  first 
occurs: 

(1)  The  child  dies; 

(2)  The  child  marries; 

(3)  The  child  attains  age  18,  and 

(i)  Is  not  under  a  disability  at  that 
time,  and 

(ii)  Is  not  a  student  (as  defined  in 
§  410.370  of  this  title)  during  any  part 
of  the  month  in  which  he  attains  age 
18; 

(4)  If  the  child’s  entitlement  is  based 
on  his  status  as  a  student,  the  earlier  of : 

(i)  The  first  month  during  no  part  of 
which  he  is  a  student,  or 

(ii)  The  month  in  which  he  attains 
age  23  and  is  not  under  a  disability  at 
that  time; 

(5)  If  the  child’s  entitlement  is  based 
on  disability,  the  first  month  in  no  part 
of  which  such  individual  is  under  a  dis¬ 
ability. 

(c )  A  child  whose  entitlement  to  bene¬ 
fits  terminated  with  the  month  before 


the  month  in  which  he  attained  age  18, 
or  later,  may  thereafter  (provided  he  Is 
not  married)  again  become  entitled  to 
such  benefits  upon  filing  application  for 
such  reentitlement,  beginning  with  the 
first  month  after  such  termination  in 
which  he  is  a  student  and  has  not  at¬ 
tained  the  age  of  23. 

§  715.215  Conditions  of  entitlement; 
parent,  brother  or  sister. 

(a)  An  individual  is  eligible  for  bene¬ 
fits  if: 

(1)  Such  individual  is  the  parent, 
brother,  or  sister  of  a  deceased  miner; 

(2)  Such  individual  was  dependent  on 
the  miner  at  the  pertinent  time;  and 

<  3 )  Proof  of  support  is  filed  as  required 
under  this  subchapter  or  it  is  shown  to 
the  satisfaction  of  the  Secretary  that 
there  is  good  cause  for  failure  to  timely 
file  such  proof. 

( 4 )  In  the  case  of  a  brother,  he  also : 

(i)  Is  under  17  years  of  age;  or 

(ii)  Is  18  years  of  age  or  older  and  is 
under  a  disability  as  defined  in  section 
223(d)  of  the  Social  Security  Act,  42 
U.S.C.  423  »d>,  which  began  before  he  at¬ 
tained  age  18,  or  in  the  case  of  a  stu¬ 
dent,  before  he  ceased  to  be  a  student 
(see  410.370(c)  of  this  title);  or 

(iii)  Is  a  student  (see  410.370(c)  of  this 
title) ;  or 

(iv)  Is  under  a  disability  as  defined  in 
section  223(d)  of  the  Social  Security  Act, 
42  U.S.C.  423(d),  at  the  time  of  the 
miner’s  death; 

(5)  The  deceased  miner: 

(i)  Was  entitled  to  benefits  at  the 
time  of  his  death;  or 

(ii)  His  death  is  determined  to  have 
been  due  to  pneumoconiosis;  or 

(iii)  At  the  time  of  his  death  he  was 
totally  disabled  by  pneumoconiosis. 

(b)  (i)  A  parent  is  not  entitled  to 
benefits  if  the  deceased  miner  was  sur¬ 
vived  by  a  widow  or  child  at  the  time 
of  his  death. 

(ii)  A  brother  or  sister  is  not  entitled 
to  benefits  if  the  deceased  miner  was 
survived  by  a  widow,  child,  or  parent, 
at  the  time  of  his  death. 

(iii)  A  parent,  brother,  or  sister  is 
eligible  for  survivor  benefits  on  death  of 
a  miner  only  under  Part  C  of  Title  IV  of 
the  Act  if  the  miner  died  after  Decem¬ 
ber  31,  1974. 

(c)  An  individual  meeting  the  fore¬ 
going  requirements  is  entitled  to  have  his 
eligibility  for  benefits  determined  under 
this  subchapter  upon  filing  a  claim  for 
such  benefits  in  accordance  with  the  ap¬ 
plicable  provisions  of  this  subchapter. 

§  715.216  Duration  of  entitlement; 
parent,  brother,  or  sister. 

(a)  A  parent,  brother,  or  sister  is  en¬ 
titled  to  benefits  beginning  with  the 
month  all  the  conditions  of  entitlement 
described  in  §  715.215  are  met. 

(b)  The  last  month  for  which  such 
parent  is  entitled  to  benefits  is  the 
month  before  the  month  in  which  the 
parent  dies. 

(c)  The  last  month  for  which  such 
sister  is  entitled  to  benefits  is  the  month 
before  the  month  in  which  any  of  the 
following  events  occurs: 


(1)  She  dies; 

(2)  (i)  She  marries  or  remarries;  or 

(ii)  If  already  married,  she  receives 

support  in  any  amount  from  her  spouse. 

(d)  The  last  month  for  which  such 
brother  is  entitled  to  benefits  is  the 
month  before  the  month  in  which  any 
of  the  following  events  first  occurs: 

(1)  Hedies; 

(2)  (i)  He  marries  or  remarries;  or 

(ii)  If  already  married,  he  received 

support  in  any  amount  from  his  spouse; 

(3)  He  attains  age  18,  and 

(i)  Is  not  under  a  disability  at  that 
time,  and 

(ii)  Is  not  a  student  (see  20  CFR 
410.370(c) )  during  any  part  of  the  month 
in  which  he  attains  age  18; 

(4)  If  his  entitlement  is  based  on  his 
status  as  a  student,  the  earlier  of: 

(i)  The  first  month  during  no  part  of 
which  he  is  a  student;  or 

(ii)  The  month  in  which  he  attains 
age  23  and  is  not  under  a  disability  at 
that  time; 

(5)  If  his  entitlement  is  based  on  dis¬ 
ability  the  first  month  in  no  part  of  which 
such  individual  is  under  a  disability. 

§  715.217  “Good  cause”  for  delayed  fil¬ 
ing  of  proof  of  support. 

(a)  What  constitutes  “ good  cause." 
“Good  cause”  may  be  found  for  failure  to 
file  timely  proof  of  support  where  the 
parent,  brother,  or  sister  establishes  to 
the  satisfaction  of  the  Administration 
that  such  failure  to  file  was  due  to: 

(1)  Circumstances  beyond  the  indi¬ 
vidual’s  control,  such  as  extended  illness, 
mental  or  physical  incapacity,  or  com¬ 
munication  difficulties;  or 

(2)  Incorrect  or  incomplete  informa¬ 
tion  furnished  the  individual  by  the  Of¬ 
fice;  or 

(3)  Efforts  by  the  individual  to  secure 
supporting  evidence  without  a  realization 
that  such  evidence  could  be  submitted 
after  filing  proof  of  support. 

(b)  What  does  not  constitute  “ good 
cause."  “Good  cause”  for  failure  to  file 
timely  such  proof  of  support  does  not  ex¬ 
ist  when  there  is  evidence  of  record  in  the 
Office  that  the  individual  was  informed 
that  he  should  file  within  the  prescribed 
period  and  he  failed  to  do  so  through 
negligence  or  intended  not  to  file. 

§  715.220  Effect  of  conviction  of  felo¬ 
nious  and  intentional  homicide  on 
entitlement  to  benefits. 

An  Individual  who  has  been  finally 
convicted  by  a  court  of  competent  jur¬ 
isdiction  of  the  felonious  and  intentional 
homicide  of  a  miner  or  of  a  widow  shall 
not  be  entitled  to  receive  any  benefits 
payable  because  of  the  death  of  such 
miner  or  widow,  and  such  felon  shall  be 
considered  nonexistent  in  determining 
the  entitlement  to  benefits  of  other  in¬ 
dividuals  with  respect  to  such  miner  or 
widow. 

Information  in  Program  Records 

§  715.301  Disclosure  of  program  infor¬ 
mation  and  records. 

(a)  Disclosure  of  any  file,  record,  re¬ 
port,  or  other  document  or  information 
in  the  custody  of  the  Department  of 
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Labor  or  any  of  its  officers  or  employees 
or  in  the  custody  of  any  person,  agency, 
or  organization  with  whom  the  Office  of 
Workmen’s  Compensation  programs  has 
entered  into  an  agreement  to  perform 
certain  functions  with  respect  to  the 
administration  of  provisions  of  Title  IV 
of  the  Act  which  in  any  way  relates  to 
or  is  in  connection  with  the  administra¬ 
tion  of  such  title,  shall  be  made  in  ac¬ 
cordance  with  the  regulations  of  the  De¬ 
partment  contained  in  29  CFR  Part  70, 
and  29  CFR  1.22. 

(b)  All  records,  data,  or  information 
of  any  kind  relating  to  the  disability  or 
death  of  a  miner  or  other  person  entitled 
to  benefits  under  the  Act  and  all  amend¬ 
ments  or  extensions  thereof,  are  the  offi¬ 
cial  records  of  the  Office  of  Workmen’s 
Compensation  programs  and  are  not 
records  of  any  other  agency,  establish¬ 
ment,  or  department,  or  of  any  other 
component  unit  of  the  Department  of 
Labor,  making  or  having  the  care  or  use 
of  such  records  or  information.  Such 
records  and  information  are  confidential 
and  shall  not  be  disclosed  except  upon 
the  written  approval  of  the  Director  of 
the  Office. 

2.  The  proposed  Part  718  reads  as 
follows: 

PART  718— STANDARDS  FOR  DETER¬ 
MINING  COAL  MINER’S  TOTAL  DIS¬ 
ABILITY  OR  DEATH  DUE  TO  PNEU¬ 
MOCONIOSIS 

Sec. 

718.1  Statutory  provisions. 

718.2  The  applicable  standards. 

Authority:  This  part  issued  under  au¬ 
thority  of  Title  IV  of  the  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969,  as  amended 
by  the  Black  Lung  Benefits  Aot  of  1972,  83 
Stat.  792;  86  Stat.  150,  and  Secretary  of 
Labor’s  Order  No.  13-71,  36  F.R.  8755. 

§  718.1  Statutory  provisions. 

Under  sections  415  and  422  of  Title  IV 
of  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969,  as  amended  by  the 
Black  Lung  Benefits  Act  of  1972,  the 
Secretary  of  Labor  is  charged  with  the 
duty  of  adjudicating  disability  and 
death  claims  of  coal  miners  and  their 
surviving  dependents  for  the  pneumo¬ 
coniosis  benefits  which  the  Act  provides 
for  such  individuals.  Under  section  421 
of  the  Act,  the  Secretary  of  Labor  is 
charged  with  the  duty  of  establishing 
criteria  for  determining  whether  work¬ 
men’s  compensation  laws  of  the  States 
provide  adequate  coverage  for  pneumo¬ 
coniosis  and  for  determining  which  such 
laws  meet  these  criteria.  The  Act  requires 
the  Secretary  of  Labor,  in  his  perform¬ 
ance  of  these  functions,  to  apply  or  pro¬ 
vide  for  application  of  standards  for 
determining  whether  a  coal  miner  is 
totally  disabled  due  to  pneumoconiosis, 
was  totally  disabled  due  to  pneumoconio¬ 
sis  at  the  time  of  his  death,  or  died  from 
pneumoconiosis  which  accord  with  those 
promulgated  by  the  Secretary  of  Health, 
Education,  and  Welfare  pursuant  to  and 
in  conformity  with  the  provisions  of  sec¬ 
tions  402(f)  and  411  of  Title  IV  of  such 
Act. 


§  718.2  The  applicable  standards. 

The  standards  applicable  for  deter¬ 
mining,  under  the  provisions  of  this  sub¬ 
chapter  and  sections  415  and  422  of  the 
Federal  Coal  Mine  Health  and  Safety 
Act,  as  amended,  whether  a  coal  miner 
is  totally  disabled  due  to  pneumoconio¬ 
sis,  was  totally  disabled  due  to  pneumo¬ 
coniosis  at  the  time  of  his  death,  or  died 
from  pneumoconiosis,  are  those  promul¬ 
gated  by  the  Secretary  of  Health,  Edu¬ 
cation,  and  Welfare  as  set  forth  in  Sub¬ 
part  D  of  Part  410  of  Chapter  m,  Title 
20,  Code  of  Federal  Regulations.  Pursu¬ 
ant  to  section  421  of  such  Act  and  Part 
722  of  this  subchapter,  a  workmen’s 
compensation  law  of  a  State  will  not  be 
considered  to  provide  adequate  coverage 
for  pneumoconiosis  unless  its  standards 
for  making  the  foregoing  determinations 
are  substantially  equivalent  to  those  set 
forth  in  Part  410  of  this  title. 

3.  The  proposed  Part  720  reads  as 
follows: 

PART  720  — DETERMINATION  OF 
BLACK  LUNG  BENEFITS  CLAIMS 
UNDER  SECTION  415  OF  THE  FED¬ 
ERAL  COAL  MINE  HEALTH  AND 
SAFETY  ACT  AND  PAYMENT  OF 
BENEFITS  TO  CLAIMANTS 

Subpan  A — General 

Introduction 

Sec. 

720.100  Statutory  provisions. 

720.101  Scope  of  this  part. 

720.102  Applicability  of  other  parts  In  this 

subchapter. 

Preparation  and  Filing  of  Claims  for 
Adjudication 

720.110  Action  to  be  taken  by  the  Office — ■ 

General. 

720.111  Action  to  be  taken  by  the  Office — 

Miner's  claim. 

720.112  Filing  of  claim  with  deputy  com¬ 

missioner. 

720.113  Notification  of  operators. 

720.114  Operator's  response  to  notification. 

720.120  Final  adjudication;  no  responsible 

operator. 

720.121  Filing  claim  under  State  workmen’s 

compensation  law. 

Subpan  B — Adjudicatory  Process 

General  Information  Regarding 

Procedures 

720.200  Initial  procedures;  claims  examin¬ 
ers. 

720.205  Definitions;  adjudication  officers. 
720.210  Parties  In  interest. 

720.212  Party  amicus  curiae. 

Prehearing  Conferences 

720.220  Nature  of  conferences. 

720.225  Purpose  of  conferences. 

720.230  Notification  of  parties. 

720.235  Time  and  place  of  conference. 
720.240  Preparation  for  conferences;  exam¬ 
iner. 

720.245  Cancellation  of  conferences. 

720.250  Attendance  at  conferences. 

720.255  Participation  by  the  examiner. 

720  260  File  record. 

720.270  Memorandum  of  conference. 

720.275  Reply  to  memorandum  of  confer¬ 
ence. 

720.280  Informal  disposition. 

720.285  Formal  adjudication  without  a 
hearing. 


Formal  Hearing 

Sec. 

720.290  Type  of  hearings;  parties. 

720.300  Representation  of  parties. 

720.305  Qualifications  of  representative. 
720.310  Authority  of  representative. 

720.315  Fees  for  legal  services. 

720.320  Disqualification  of  hearing  officer. 

Hearing  Procedure 

720.330  Right  to  a  hearing. 

720.335  Request  for  hearing. 

720.340  No  hearing  requested  or  ordered. 
720.345  Notice  of  hearing. 

720.350  Hearing  on  new  Issues. 

720.355  Time  and  place  of  hearing. 

720.360  Change  of  time  and  place  for 
hearing. 

720.365  Transfer  of  cases. 

720.370  Conduct  of  hearings. 

720.375  Evidence. 

720.380  Witnesses. 

720.385  Depositions;  Interrogatories. 

720.390  Witness  fees. 

720.395  Oral  argument  and  written  allega¬ 
tions. 

720.400  Powers  of  deputy  commissioners. 
720  405  Record  of  hearing. 

720  410  Certification  of  record  for  judicial 
review. 

720.415  Joint  hearings. 

720.420  Consolidated  issues. 

720.425  Costs  in  proceedings  brought  with¬ 
out  reasonable  grounds. 

720.430  Waiver  of  right  to  appear  And  pre¬ 
sent  evidence. 

720.435  Dismissal  of  request  for  hearing;  by 
application  of  party. 

720.440  Dismissal  by  abandonment  of  party. 
720.445  Dismissal  for  cause. 

720.450  Notice  of  dismissal  and  right  to  re¬ 
quest  review  thereon. 

720.455  Effect  of  dismissal. 

720.460  Vacation  of  dismissal  of  request  for 
hearing. 

Completion  of  Final  Adjudication 

720.465  Final  decision  and  order. 

720.470  Form  of  final  decision  and  order. 
720.475  Contents  of  final  decision  and  order. 
720.485  Interlocutory  matters  to  be  disposed 
of  without  formal  orders. 

720.490  Reconsideration  and  modification  of 
awards. 

720.495  Right  to  reconsideration. 

720.500  Notice  of  request  for  reconsidera¬ 
tion,  time  limits. 

720.505  Grant  or  denial  of  request. 

720.510  Issues  considered. 

720.515  Reconsideration  proceeding. 

720.520  Modification  of  award. 

720.525  Finality  of  orders. 

720.530  Judicial  review;  appeal  from  final 
decision  and  order. 

Subpart  C — Payment  of  Benefits 

720.600  Duration  of  applicability  of  this 
payment  scheme. 

720.603  Application  effective  for  entire 
month  of  submission. 

720.605  Payees. 

720.610  Payment  periods. 

720.615  Payment  on  behalf  of  another; 

"Legal  Guardian”  defined. 

720.620  Benefit  rates. 

720.625  Certification  to  dependent  of  aug¬ 
mentation  portion  of  benefit. 
720.630  Modification  of  benefit  amounts; 
general. 

720.635  Reductions;  receipt  of  State  benefit. 
720.640  Reductions;  excess  earnings. 

720.645  Reductions;  retroactive  effect  of  an 
additional  claim  for  benefits. 
720.650  More  than  one  reduction  event. 
720.655  Nonpayment  of  benefits  to  residents 
of  certain  States. 

720.660  Overpayments. 
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Sec. 

720.665  Notice  of  right  to  waiver  consider¬ 
ation. 

720.670  When  waiver  of  adjustment  or  re¬ 
covery  may  be  applied. 

720.675  Standards  for  waiver  of  adjustment 
or  recovery. 

720.680  Collection  and  compromise  of  claims 
for  overpayment. 

720.685  Underpayments. 

720.690  Relation  to  provisions  for  reductions 
or  increases. 

720.695  Payments  on  behalf  of  an  individ¬ 
ual. 

720.700  Submission  of  evidence  by  repre¬ 
sentative  payee. 

720.705  Responsibility  of  representative 
payee. 

720.710  Use  of  benefits  for  current  main¬ 
tenance. 

720.715  Conservation  and  investment  of 
payments. 

720.720  Use  of  benefits  for  beneficiary  in 
institution. 

720.725  Support  of  legally  dependent  spouse, 
i  child,  or  parent. 

720.730  Claims  of  creditors. 

720.735  Accountability. 

720.740  Transfer  of  accumulated  benefit 
payments. 

Authority  :  The  provisions  of  this  Part  720 
issued  under  Title  IV,  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969.  83  Stat.  742, 
30  U.S.C.  901,  et  seq.,  as  amended  by  Public 
Law  92-303,  86  Stat.  156. 

Subpart  A — General 

Introduction 

§720.100  Statutory  provision*. 

(a)  Title  IV  of  the  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969  as 
amended  by  the  Black  Lung  Benefits  Act 
of  1972  provides  for  the  payment  of  pre¬ 
scribed  benefits  to  coal  miners  who  are 
totally  disabled  due  to  pneumoconiosis 
and  to  surviving  widows,  children,  par¬ 
ents,  brothers,  and  sisters  as  provided  in 
the  Act  in  case  of  death  of  a  coal  miner 
who  is  receiving  disability  benefits  under 
the  Act  or  is  totally  disabled  by  pneumo¬ 
coniosis  at  the  time  of  his  death  or  whose 
death  is  due  to  pneumoconiosis. 

(b)  Part  B  of  Title  IV  of  the  Act  pro¬ 
vides  for  the  determination  and  the  pay¬ 
ment  by  the  Federal  Government  of  such 
benefits  on  disability  claims  filed  before 
January  1, 1974,  and  on  death  claims  filed 
before  such  date  or  within  6  months  of 
the  death  of  a  miner  who  dies  before 
such  date,  whichever  is  the  later  date. 
In  the  case  of  claims  filed  before  such 
terminal  date.  Federal  payment  of  bene¬ 
fits  to  which  entitlement  is  established 
under  Part  B  of  Title  IV  of  the  Act  con¬ 
tinues  beyond  such  terminal  filing  date 
so  long  as  the  claimant  remains  eligible 
therefor,  except  in  those  cases  which  are 
subject  to  special  provisions  terminating 
liability  for  Federal  payment  of  benefits 
under  Part  B  at  the  end  of  the  Part  B 
filing  period  with  respect  to  claims  there¬ 
for  which  were  not  filed  before  July  1, 
1974. 

(c)  In  the  case  of  claims  for  benefits 
under  Part  B  of  Title  IV  of  the  Act  filed 
after  June  30,  1973,  and  subject  to  the 
special  provisions  mentioned  in  para¬ 
graph  (b) ,  section  415  of  Part  B  provides 
for  the  filing  of  such  claims  at  the  places 
and  in  the  manner  provided  by  joint 
regulations  of  the  Secretary  of  Labor  and 
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the  Secretary  of  Health,  Education,  and 
Welfare  and  for  the  transfer  of  such 
claims  to  the  Secretary  of  Labor  who  is 
to  determine  such  claims  in  accordance 
with  the  procedures  provided  in  section 
415  and  regulations  promulgated  there¬ 
under  by  the  Secretary  after  consulta¬ 
tion  with  the  Secretary  of  Health,  Edu¬ 
cation,  and  Welfare.  Under  section  415, 
benefits  to  which  the  claimant  is  deter¬ 
mined  to  be  entitled  under  Part  B  of 
Title  IV  are  to  be  paid  by  the  Secretary 
of  Labor  for  the  period  from  the  filing 
date  to  the  date  of  termination  of  Fed¬ 
eral  Part  B  payments  as  provided  in  the 
special  provisions  mentioned  in  para¬ 
graph  (b).  For  periods  thereafter,  lia¬ 
bility  for  continued  payment  of  benefits 
is  placed  hi  the  responsible  coal  mine 
operators  as  determined  in  accordance 
with  Part  C  of  Title  IV  of  the  Act  and 
section  422  thereof  or,  if  a  workmen’s 
compensation  law  of  a  State  is  found  by 
the  Secretary  to  provide  adequate  cover¬ 
age  for  pneumoconiosis,  under  such 
workmen’s  compensation  law  as  provided 
in  section  421  of  Part  C.  (The  Depart¬ 
ment  has  determined,  pending  an  opin¬ 
ion  by  the  Attorney  General  as  to  the 
meaning  of  section  422(e)  of  the  Act, 
that  the  Federal  Government  shall  be  re¬ 
quired  to  pay  all  benefits  to  which  an 
individual  is  entitled  for  any  period  sub¬ 
sequent  to  December  31,  1981,  provided 
that  a  claim  for  benefits  has  been  filed 
with  the  Department  prior  to  January  1, 
1982).  For  any  periods  after  Decem¬ 
ber  31,  1974  when  the  payment  by  a  re¬ 
sponsible  operator  of  benefits  to  which 
the  claimant  is  found  entitled  pursuant 
to  section  415  of  the  Act  is  not  assured, 
or  the  payment  of  equivalent  or  greater 
benefits  under  an  applicable  State  work¬ 
men’s  compensation  law  is  not  assured, 
the  Secretary  of  Labor  is  to  make  bene¬ 
fit  payments  from  Federal  funds  pur¬ 
suant  to  the  provisions  of  section  415  of 
Part  B  and  section  424  of  Part  C  as  ap¬ 
propriate.  These  provisions  are  intended 
to  assure  the  uninterrupted  receipt  of 
benefits  by  claimants  filing  therefor  on 
or  after  July  1,  1973  during  the  period 
of  transition  from  full  Federal  liability 
for  benefits  under  Part  B  of  Title  VI 
to  mine  operators’  liability  under  Part  C 
or  under  adequate  State  workmen’s  com¬ 
pensation  laws  identified  as  provided  in 
Part  C. 

(d)  Part  C  of  title  IV  of  the  Act  makes 
provision  for  payment  of  pneumoconiosis 
disability  and  death  claims  filed  on  or 
after  January  1,  1974.  Under  the  provi¬ 
sions  of  Part  C,  in  States  having  a  work¬ 
men’s  compensation  law  meeting  the 
criteria  set  forth  in  Paft  722  of  this  sub¬ 
chapter,  such  claims  are  to  be  filed  pur¬ 
suant  to  such  State  law.  In  periods  when 
no  such  law  is  applicable,  the  Secretary 
of  Labor  is  charged  with  administering 
a  program  following  the  provisions  of  the 
Longshoremen’s  and  Harbor  Workers’ 
Compensation  Act  under  which  respon¬ 
sibility  for  payment  of  pneumoconiosis 
benefits  is  placed  upon  operators  of  coal 
mines  in  which  the  miners  who  con¬ 
tracted  pneumoconiosis  were  employed. 
Benefit  payments  by  the  Secretary  of 
Labor  are  made  in  cases  where  payments 


to  which  a  claimant  is  entitled  are  not 
available  from  the  sources  specified. 

§  720.101  Scope  of  this  purl. 

This  part  sets  forth  in  Subpart  B.  the 
rules  which  will  be  applied  by  the  Secre¬ 
tary  of  Labor  in  the  adjudication,  under 
section  415  of  Part  B  of  title  IV  of  the 
Act,  of  claims  for  pneumoconiosis  bene¬ 
fits  under  such  Part  B  which  are  filed 
within  the  period  permitted  for  filing  of 
such  claims  but  after  June  30,  1973.  Sub¬ 
part  C  of  this  part  sets  forth  the  rules 
under  which  the  Secretary  of  Labor  will 
provide  for  payment  of  benefits  to  claim¬ 
ants  determined  to  be  entitled  thereto 
pursuant  to  the  rules  in  Subpart  B. 

§  720.102  Applicability  of  other  parts 
in  this  subchapter. 

(a)  Part  715  of  this  subchapter  con¬ 
tains  general  provisions,  including  defini¬ 
tions  of  terms,  which  are  applicable  to 
the  rulerf  set  forth  in  this  part. 

(b)  Part  718  of  this  subchapter  con¬ 
tains  the  joint  regulations  of  the  Secre¬ 
tary  of  Labor  and  the  Secretary  of 
Health,  Education,  and  Welfare  with 
respect  to  the  place  and  manner  of  filing 
claims  under  Part  B  of  title  IV  of  the 
Federal  Coal  Mine  Health  and  Safety 
Act,  as  amended,  on  and  after  July  1, 
1973,  for  determination  by  the  Secretary 
of  Labor  under  the  adjudicatory  process 
set  forth  in  Subpart  B  of  this  part  and 
for  payment  of  benefits  as  provided  In 
Subpart  C  of  this  part  and  section  415 
of  the  Act. 

(c)  Part  717  of  this  subchapter  iden¬ 
tifies  the  standards  which  will  be  applied 
by  the  Secretary  of  Labor  in  the  adjudi¬ 
catory  process  under  title  IV  of  the  Act 
as  set  forth  in  Subpart  B  of  this  part,  in 
making  determinations  as  to  whether  a 
coal  miner  is  totally  disabled  due  to  pneu¬ 
moconiosis  was  totally  disabled  due  to 
pneumoconiosis  at  the  time  of  his  death, 
or  died  from  pneumoconiosis. 

Preparation  and  Filing  of  Claims  for 
Adjudication 

§  720.110  Action  to  he  taken  by  the 
Office — General. 

When  a  claim  filed  pursuant  to  the 
provisions  of  Part  717  of  this  subchapter 
has  been  received  by  the  Office  from  the 
filing  office  it  shall  be  examined  together 
with  the  supporting  evidence  transmitted 
with  respect  thereto.  The  office  shall 
promptly  take  such  further  action  as 
may  be  necessary  to  assure  that  sufficient 
information,  medical  evidence,  and  a 
properly  executed  claims  form  have  been 
submitted  and  that  the  claim  is  com¬ 
plete  and  ready  for  adjudication.  The 
claim  and  supporting  documents  shall 
then  be  filed  with  the  deputy  commis¬ 
sioner.  In  the  following  sections  the 
action  to  be  taken  in  circumstances 
described  therein  is  set  forth  in  more 
detail. 

§  720.111  Action  to  be  taken  by  the 
Office — miner’s  claim. 

(a)  Upon  receipt  by  the  Office  of 
Workmen’s  Compensation  Programs  of  a 
completed  medical  report  form  CM-904, 
the  Office  shall  tentatively  determine 
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whether  the  medical  evidence  of  record 
indicates  an  impairment  for  which  bene¬ 
fits  may  be  paid  as  determined  with  ref¬ 
erence  to  standards  promulgated  by  the 
Secretary  of  Health,  Education,  and 
Welfare  as  Subpart  D  of  Part  410  of  this 
title  (see  Part  718  of  this  subchapter, 
which  incorporates  these  standards) . 

(b)  If  it  appears  that  the  claimant 
may  be  considered  disabled  in  accord¬ 
ance  with  the  standards  published  in 
Subpart  D  of  Part  410  of  this  title,  then 
the  claim  shall  be  prepared  for  filing  and 
filed  with  the  deputy  commissioner  as 
provided  in  §  720.112  pending  the  receipt 
of  any  additional  evidence  developed  and 
obtained  pursuant  to  §  717.123  of  this 
subchapter  and  the  notification  and  reply 
of  any  possibly  responsible  operator  as 
provided  in  §§  720.113  and  720.114. 

(c)  In  cases  where  the  medical  evi¬ 
dence  received  by  the  Office  in  respect  to 
any  claim  does  not  indicate  an  impair¬ 
ment  sufficient  under  the  Department  of 
Health,  Education,  and  Welfare  medical 
criteria  (see  Part  718  of  this  subchapter) 
to  support  a  claim  for  benefits,  the  claim¬ 
ant  will  be  advised  of  the  deficiency  in 
his  claim  and  invited  to  submit  any  addi¬ 
tional  medical  evidence.  Any  additional 
medical  evidence  shall  be  secured  at  the 
Department’s  expense. 

(d)  In  the  event  that  the  medical 
evidence  received  by  the  Office  pursuant 
to  717.122  of  this  subchapter  does  not 
provide  credible  support  for  the  miner’s 
claim  for  benefits  the  district  office 
processing  the  claim  shall  be  instructed 
to  discontinue  evidentiary  investigations 
until  further  notice. 

(e)  If  a  miner  whose  claim  is  not 
considered  to  be  supported  by  the  medi¬ 
cal  evidence  desires  a  formal  hearing  on 
the  issue  of  his  disability  under  the 
standards  set  forth  in  Subpart  D  of 
Part  410  of  this  title,  the  claim  will  be 
made  ready  for  filing  with  the  deputy 
commissioner  and  filed  with  him  as  pro¬ 
vided  in  §  720.112.  Thereafter  a  hearing 
or  informal  conference  may  be  arranged 
pursuant  to  Subpart  B. 

§  720.112  Filing  of  claim  with  deputy 
commiosioner. 

After  the  Office  of  Workmen’s  Com¬ 
pensation  Programs  has  received  a  com¬ 
pleted  claim  form  and  a  completed 
medical  evaluation  report  and  has  de¬ 
termined  informally  that  a  valid  claim 
for  benefits  under  the  Act  has  been 
made,  the  Office  will  make  a  tentative 
determination  on  the  basis  of  informa¬ 
tion  contained  in  the  claim  and  any 
other  available  information,  as  to  the 
identity  or  probable  identity  of  any  coal 
mine  operator  who  may  be  liable  for  the 
payment  of  black  lung  benefits  to  the 
claimant  for  any  month  after  Decem¬ 
ber  31, 1973. 

§  720.113  Notification  of  operators. 

(a)  Upon  the  filing  of  the  claim  with 
the  deputy  commissioner,  each  coal  mine 
operator  who  has  been  tentatively  identi¬ 
fied  as  an  operator  who  may  have  such 
liability  will  be  notified  of  the  pending 
claim,  of  his  possible  liability,  and  of  the 
provisions  of  section  415(a)(5)  of  the 


Act.  This  notification  will  be  made  by 
certified  mail,  with  proof  of  delivery  re¬ 
quested. 

(b)  Such  notification  will  include  a 
copy  of  claimant’s  completed  claim  form, 
the  medical  evaluation  report  from  an 
approved  physician,  and  a  cover  letter 
informing  the  operator  of  the  tentative 
determination  of  his  possible  liability  for 
the  claim  and  notice  that  he  may  present 
evidence  relevant  to  determination  of  the 
claim  pursuant  to  the  procedures  pro¬ 
vided  for  such  determination  if  he  so  re¬ 
quests  within  20  calendar  days  from  the 
date  of  mailing  of  this  notice. 

§  720.114  Operator’s  response  to  notifi- 
ration. 

(a)  Within  the  20-day  period  de¬ 
scribed  in  §  720.270  a  notified  coal  mine 
operator  shall  respond  to  the  notice. 

(b)  If  the  operator  does  not  desire  to 
present  any  evidence  relevant  to  de¬ 
termination  of  the  claim  or  desires  the 
opportunity  to  do  so,  he  shall  so  state 
either : 

(1)  By  letter  mailed  to  the  Office  of 
Workmen’s  Compensation  Programs,  U.S. 
Department  of  Labor,  Washington, 
D.C.  20211;  or 

(2)  By  completing  and  mailing  form 
CM-902  (Employers  First  Report  and 
Answer  to  Claim  for  Benefits)  to  such 
address. 

(c)  If  a  notified  operator  questions  his 
liability  for  payment  of  benefits  to  the 
claimant  for  any  period  after  December 
31,  1973,  he  shall  so  state  by  transmit¬ 
ting  to  the  Office  a  completed  form  CM- 
902  setting  forth  generally  his  reasons 
for  questioning  such  liability  along  with 
a  detailed  description  of  any  evidence  re¬ 
lied  upon  to  negate  his  liability. 

(d)  A  notified  operator  whose  re¬ 
sponse  indicates  a  desire  to  present  evi¬ 
dence  relevant  to  the  claim  or  raises 
questions  regarding  his  possible  liability 
for  payment  of  benefits  to  the  claimant 
shall  be  considered  a  party  in  interest 
for  purposes  of  adjudicatory  proceedings 
with  respect  to  the  claim  (see  §  720.310). 

§  720.120  Final  adjudication;  no  re¬ 
sponsible  operator. 

(a)  If  after  the  Office  has  received  all 
the  evidence  developed  with  respect  to  a 
claim  and  there  is  no  identifiable  re¬ 
sponsible  operator,  the  Office  shall  pro¬ 
ceed  to  a  final  adjudication  of  a  claim 
pursuant  to  Subpart  C  of  this  Part  720. 

(b)  If  at  this  point  there  is  no  dis¬ 
pute  over  the  claimant’s  eligibility  and 
entitlement  to  benefits,  the  deputy  com¬ 
missioner  shall  summarily  issue  his  find¬ 
ings  of  fact,  conclusions  of  law  and  order 
approving  the  claim,  and  commencing 
the  payment  of  benefits  pursuant  to 
§§  720.200-720.230. 

§  720.121  Filing  claim  under  Slate 
workmen’s  compensation  law. 

(a)  A  claimant  for  benefits  under  this 
part  must  file  a  claim  under  the  applica¬ 
ble  State  workmen’s  compensation  law 
prior  to  a  final  decision  on  his  claim  for 
benefits  under  this  part  except  where 
the  filing  of  a  claim  under  the  applicable 
State  workmen’s  compensation  law 
would  clearly  be  futile. 


(b)  The  Office  of  Workmen's  Com¬ 
pensation  programs  shall  determine  that 
the  filing  of  such  a  claim  would  clearly  be 
futile  when: 

(1)  The  period  within  which  such  a 
claim  may  be  filed  under  such  law  has 
expired;  or 

(2)  Pneumoconiosis  as  defined  in 
715.101(a)(3)  of  this  subchapter  is  not 
compensable  under  such  law:  or 

(3)  The  maximum  amount  of  com¬ 
pensation  or  the  maximum  number  of 
compensation  payments  allowable  under 
such  law  has  already  been  paid;  or 

(4)  The  claimant  does  not  meet  one  or 
more  conditions  of  eligibility  for  work¬ 
men’s  compensation  payments  under  ap¬ 
plicable  State  law;  or 

(5)  In  any  other  situation  the  claimant 
establishes  to  the  satisfaction  of  the  Of¬ 
fice  that  the  filing  of  a  claim  on  account 
of  pneumoconiosis  would  result  as  a  mat¬ 
ter  of  law  in  a  denial  of  his  claim  for 
compensation  under  such  law. 

(c)  To  be  considered  to  have  complied 
with  the  requirement  for  filing  a  claim 
under  the  applicable  State  workmen’s 
compensation  law,  a  claimant  for  bene¬ 
fits  under  this  part  must  diligently 
prosecute  such  State  claim. 

(d)  Where,  but  for  the  failure  to  file  a 
claim  under  the  applicable  State  work¬ 
men’s  compensation  law,  an  individual’s 
claim  for  benefits  under  this  part  would 
be  allowed,  the  Office  shall  notify  the 
individual  in  writing  of  the  need  to  file 
such  State  claim  as  a  prerequisite  to 
such  allowance.  Such  claim,  when  filed 
within  30  days  of  the  date  such  notice  is 
mailed  to  the  individual,  will  be  con¬ 
sidered  to  have  been  filed  timely. 

(e)  Where,  on  the  other  hand,  a  claim 
has  not  been  filed  under  the  applicable 
State  workmen’s  compensation  law,  and 
the  Office  determines  that  a  claim  for 
benefits  under  this  part  would  be  dis¬ 
allowed  even  if  a  State  claim  were  filed, 
the  Office  shall  make  such  determina¬ 
tion  as  may  be  necessary  for  the  adjudi¬ 
cation  of  the  individual’s  claim  for  bene¬ 
fits  under  this  part. 

Subpart  B — Adjudicatory  Process 

General  Information  Regarding 
Procedures 

§  720.200  Initial  prorrdurr!>;  claims  ex¬ 
aminers. 

(a)  Each  claim  for  benefits  under  this 
part,  when  it  is  received  by  the  Office  of 
Workmen’s  Compensation  programs,  will 
be  assigned  to  a  claims  examiner.  The 
claims  examiner  will  be  responsible  for 
compiling  the  case  record,  notifying  any 
operator  who  may  be  liable  to  pay  bene¬ 
fits  to  the  claimant  after  December  31, 
1973,  of  the  pendency  of  the  claim,  noti¬ 
fying  a  claimant  of  any  deficiency  in  the 
medical  record,  scheduling  and  conduct¬ 
ing  prehearing  conferences  pursuant  to 
this  Subpart  B,  effecting  the  settlement 
or  compromise  of  disputes,  whenever  pos¬ 
sible,  at  the  prehearing  stage,  drafting 
proposed  findings  of  fact,  conclusions  of 
law  and  orders  and  submitting  these  to 
the  designated  deputy  commissioner  for 
cases  in  which  no  further  proceedings  are 
necessary  beyond  the  prehearing  stage, 
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and  making  recommendations  in  respect 
to  any  case  for  which  a  formal  hearing  is 
to  be  conducted. 

<b>  In  the  event  that  there  are  con¬ 
tested  issues  of  fact  in  any  case,  those  is¬ 
sues  generally  will  be  resolved  by  the  fol¬ 
lowing  procedure: 

( 1 1  If  in  the  opinion  of  the  claims  ex¬ 
aminer  the  medical  evidence  does  not 
support  the  claim  for  benefits,  the  claim¬ 
ant  will  be  given  an  opportunity  to  submit 
additional  medical  evidence  at  the  ex¬ 
pense  of  the  Department  of  Labor  (see 
§  720.111).  If  the  additional  evidence  is 
still  insufficient  in  the  examiner’s  opinion 
to  support  the  claim  and  no  resolution 
may  or  might  be  reached  at  the  prehear¬ 
ing  stage,  the  case  will  be  forwarded  to  a 
deputy  commissioner  who  will  conduct  a 
hearing  pursuant  to  this  Subpart  B  and 
issue  a  final  order  granting  or  denying 
the  claim,  or  remanding  the  case  to  the 
Office  for  further  evidentiary  develop¬ 
ment  or  for  the  completion  of  the  case 
record  when  appropriate. 

(2)  The  claims  examiner  will  make 
every  effort  to  resolve  any  dispute  at  a 
prehearing  conference  conducted  pur¬ 
suant  to  this  Subpart  B.  If  no  resolution 
can  be  achieved  at  the  prehearing  stage 
the  case  will  be  forwarded  with  the 
claims  examiner’s  recommendation  to  a 
deputy  commissioner  who  will  schedule 
and  conduct  a  formal  hearing  pursuant 
to  this  Subpart  B  and  issue  a  formal 
order  granting  or  denying  the  claim,  and 
when  appropriate,  establishing  the 
identity  of  any  operator  or  operators  who 
will  either  be  liable  or  not  liable  for  pay¬ 
ment  of  benefits  to  the  claimant  for  any 
periods  after  December  31, 1973. 

(c>  In  the  event  that  there  are  no  con¬ 
tested  issues  of  fact  or  law  the  claims 
examiner  will  prepare  a  proposed  find¬ 
ings  of  fact,  conclusions  of  law,  and 
order  granting  or  denying  benefits  when 
appropriate  establishing  the  identity  of 
any  operator  or  operators  who  will  be 
liable  for  payments  of  such  benefits  for 
any  periods  after  December  31,  1973. 
These  proposed  recommendations  will 
then  be  forwarded  to  a  deputy  commis¬ 
sioner  who  will  either  approve  and  sign 
the  proposed  order  or  take  any  other 
action  he  deems  appropriate  including 
the  return  of  the  case  to  the  claims  ex¬ 
aminer  if  further  development  is  neces¬ 
sary.  If  the  proposed  order  is  signed  by 
a  deputy  commissioner  it  will  become  a 
final  order  pursuant  to  §  720.465  of  this 
Subpart  B. 

§  720.205  Definition*;  adjudication 
officer*. 

(a>  Claims  examiner.  The  claims  ex¬ 
aminer  is  a  designated  official  of  the 
Office  of  Workmen’s  Compensation  pro¬ 
grams  of  the  Department  of  Labor  au¬ 
thorized  to  make  initial  recommenda¬ 
tions  for  determinations  with  respect  to 
any  case  and  to  insure  that  any  case  is 
developed  and  processed  according  to 
these  regulations. 

<  b*  Deputy  commissioner.  The  deputy 
commissioner  is  that  officer  of  the  Office 
of  Workmen’s  Compensation  programs 
authorized  to  conduct  formal  hearings 


with  respect  to  any  case  and  to  issue  all 
final  orders  and  decisions. 

(c)  Office  of  the  Solicitor  means  the 
Office  of  the  Solicitor  of  the  U.S.  Depart¬ 
ment  of  Labor. 

§  720.2 10  Parlies  in  interest. 

(a)  No  person  except  a  duly  author¬ 
ized  official  of  the  Department  of  Labor 
jor  as  otherwise  provided  in  paragraph 

(b)  or  (c)  of  this  section  or  5  720.212 
may  participate  at  any  stage  of  the  ad¬ 
judicatory  process  unless  that  person  is 
a  party  in  interest.  The  individuals  who 
may  be  a  party  in  interest  are: 

(1*  The  claimant; 

•  2)  The  claimant's  authorized  repre¬ 
sentative  pursuant  to  §  720.300; 

(3)  A  dependent  who  may  be  entitled 
to  augmented  benefits  pursuant  to 
58  715.211,  715.215  of  this  subchapter; 

»4>  Any  coal  mine  operator  who  has 
been  notified  pursuant  to  8  720.113  of  his 
possible  liability  to  the  claimant  for 
benefits  payable  for  any  month  after 
December  31,  1973;  and 

(5)  Any  insurance  carrier  of  such 
operator. 

(b>  Any  other  individual  may  be 
made  a  party  in  interest  if  that  indi¬ 
vidual's  rights  with  respect  to  benefits 
may  be  prejudiced  by  the  decision,  upon 
notice  given  to  him  by  the  deputy  com¬ 
missioner  to  appear  at  the  hearing  or 
otherwise  present  evidence  as  to  fact  or 
law  as  he  may  desire  in  support  of  his 
interest. 

(c)  A  widow  or  representative  of  a 
decedent’s  estate,  who  makes  a  showing 
in  writing  that  an  individual’s  rights 
with  respect  to  benefits  may  be  preju¬ 
diced  by  a  decision  that  may  be  made, 
may  be  a  party  in  interest. 

(d)  Any  coal  mine  operator  or  prior 
operator  or  insurance  carrier  who  has 
not  been  notified  pursuant  to  §  720.113 
and  who  makes  a  showing  in  writing  that 
its  rights  may  be  prejudiced  by  any  final 
decision  of  the  deputy  commissioner  may 
in  the  discretion  of  the  deputy  commis¬ 
sioner  be  made  a  party  in  interest. 

§  720.21 2  Party  amicus  curiae. 

At  the  discretion  of  the  deputy  com¬ 
missioner  assigned  any  case  and  upon 
the  recommendation  of  the  Solicitor  of 
Labor,  a  party  not  named  in  §  720.310 
may  be  allowed  to  participate,  fully  or 
partially,  in  a  formal  hearing  only,  as 
to  an  issue  of  law.  If  a  party  wishes  to 
participate  amicus  curiae  in  a  formal 
hearing  he  shall  request  such  status  in 
writing  with  supporting  arguments  at 
least  10  days  prior  to  the  hearing.  If  the 
request  is  granted,  the  deputy  commis¬ 
sioner  will  inform  the  party  the  extent 
to  w'hich  he  may  participate.  The  re¬ 
quest  may,  however,  be  denied  summarily 
and  without  explanation. 

Prehearing  Conferences 
§  720.220  Nature  of  conferences. 

(a)  In  cases  which  cannot  be  disposed 
of  summarily  and  on  the  record,  pre- 
hearing  conferences  are  to  be  scheduled 
to  expedite  the  handling  of  contested 
issues  and  to  avoid,  whenever  possible, 
the  need  for  formal  hearings. 


(b  The  proceedings  are  to  be  informal 
and  are  presided  over  by  a  claims  exam¬ 
iner.  Testimony'  is  not  stenographically 
reported.  The  parties  in  interest  are  not 
required  to  be  represented  by  counsel, 
but  may  be  so  represented  if  they  de¬ 
sire.  The  conference  is  not  a  formal 
hearing  and  witnesses  may  not  be 
produced. 

§  720.225  Purpose  of  conferences. 

The  purposes  of  a  prehearing  confer¬ 
ence  are : 

(a)  To  amicably  dispose  of  contro¬ 
versies  whenever  possible; 

(b)  To  narrow  issues;  and 

(c)  To  simplify  the  subsequent 
methods  of  proof. 

§  720.230  Notification  of  partie*. 

When,  after  reviewing  the  record,  the 
claims  examiner  assigned  the  case  de¬ 
termines  that  a  prehearing  conference 
might  fulfill  one  or  more  of  the  purposes 
listed  in  §  720.225  he  shall  notify  all  par¬ 
ties  in  interest  that  a  conference  has 
been  called.  Conferences  may  be  called 
upon  at  least  10  days  notice  to  the  par¬ 
ties  in  interest  or  a  shorter  period  if 
agreed  upon  by  the  parties.  In  any 
event,  the  examiner  shall  make  every 
effort  to  give  all  parties  sufficient  no¬ 
tice  to  insure  that  the  conference  will 
be  productive. 

§  720.235  Time  and  place  of  conference. 

The  claims  examiner  shall  assign  a 
definite  time  and  place  for  the  prehear¬ 
ing  conference  and  shall  include  this 
information  in  his  notice  to  the  parties. 
Whenever  practicable  the  conference 
should  be  held  in  the  area  of  the  claim¬ 
ant’s  residence  and  be  convenient  to 
public  transportation. 

§  720.240  Preparation  for  conferences: 
examiner. 

Prior  to  scheduling  a  conference  the 
examiner  shall  review  his  file  to  be  cer¬ 
tain  that  it  contains  all  the  necessary 
material  to  insure  that  the  conference 
will  be  productive.  His  file  should  con¬ 
tain  information  submitted  by  the  par¬ 
ties  in  interest  indicating  that  they  have 
made  every  possible  effort  to  resolve 
all  the  issues  and  delineating  the  issues 
which  are  still  unresolved  and  which 
require  a  conference.  The  file  should  also 
contain  copies  of  all  medical  reports 
from  all  parties  in  interest  and  there 
should  be  evidence  in  the  file  that  the 
parties  have  exchanged  all  medical  re¬ 
ports  and  any  other  material  pertinent 
to  the  case.  If  this  information  does  not 
appear  in  the  file  the  examiner  may  ad¬ 
vise  the  parties  of  these  requirements 
and  postpone  the  setting  of  the 
conference. 

§  720.245  Cancellation  of  conference*. 

Any  party  may  request  cancellation 
and  rescheduling  of  a  conference  upon 
5  days  written  notice  prior  to  the  con¬ 
ference  date  sent  to  the  Office  or  the 
claims  examiner  assigned  the  case.  Such 
request  shall  state  the  reasons  warrant¬ 
ing  cancellation.  The  claims  examiner 
may,  if  reasonable  cause  is  shown,  grant 
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the  request,  but  when  all  parties  agree 
to  the  cancellation,  it  shall  be  granted. 

§  720.250  Attendance  at  conferences. 

(a)  The  claimant  and/or  his  repre¬ 
sentative  and  any  operator  whose  lia¬ 
bility  for  payment  of  benefits  after 
December  31,  1973  may  be  determined 
by  a  final  order  in  the  case  and/or  the 
operator’s  insurance  carrier  and/or  their 
representatives  must  attend  all  prehear¬ 
ing  conferences. 

(b)  Any  representative  of  an  operator 
or  of  an  operator’s  insurance  carrier 
must  have  sufficient  authority  to  expe¬ 
dite  settlement. 

§  720.255  Participation  by  tiic  exam¬ 
iner. 

A  characteristic  of  an  informal  con¬ 
ference  under  the  Act  is  the  active  par¬ 
ticipation  in  the  proceedings  by  the 
claims  examiner.  It  is  his  responsibility 
to  see  that  the  conference  is  productive. 
He  shall  assist  the  parties  whenever  pos¬ 
sible  by  answering  questions  pertaining 
to  the  law  and  offer  compromises  for 
the  parties  to  consider.  He  shall  direct 
the  discussion  of  the  parties.  He  has  the 
authority  to  conduct  direct  examinations 
of  the  claimants,  operators  whose  liabili¬ 
ties  may  be  determined,  and  their  insur¬ 
ance  carriers’  representatives  and  he 
may  conduct  such  examinations  when¬ 
ever  necessary. 

§  720.260  File  record. 

(а)  During  the  course  of  the  confer¬ 
ence  the  examiner  shall  take  notes  upon 
which  to  base  his  written  memorandum 
of  conference.  The  information  which 
must  appear  in  the  memorandum  of  con¬ 
ference  is: 

(1)  Date,  time,  and  place  of  confer¬ 
ence; 

(2)  Names,  addresses,  telephone  num¬ 
bers,  and  status  (i.e.,  claimant,  attorney, 
operator,  carriers  representatives,  etc.), 
of  all  persons  attending  the  conference; 

(3)  Reason  why  conference  was  held; 

(4)  Issues  discussed  at  conference; 

(5)  Additional  material  presented  (i.e., 
medical  reports,  employment  reports, 
marriage  certificates,  birth  certificates, 
etc.) ; 

(б)  Issues  resolved  at  conference;  and 

(7)  Examiner’s  recommendation. 

§  720.270  Memorandum  of  conference. 

At  the  conclusion  of  the  conference  the 
examiner  shall  issue  a  comprehensive 
but  brief  memorandum  summarizing  the 
conference  for  the  record.  Carbon  copies 
of  the  memorandum  shall  be  sent  to  all 
parties  in  interest.  The  memorandum 
of  conference  shall  contain  the  examin¬ 
er’s  final  recommendations  for  settle¬ 
ment  of  all  disputed  issues  and  any  other 
information  listed  in  §  720.260.  A  copy  of 
the  memorandum  shall  be  sent  to  each 
party  in  interest  no  more  than  20  days 
after  the  date  in  which  the  conference 
is  terminated. 

§  720.275  Reply  lo  memorandum  of 
conference. 

Each  party  shall  in  writing  either  ac¬ 
cept  or  reject  in  part  or  in  whole  the 
examiner’s  recommendations,  stating  in 


appropriate  cases  the  reasons  for  reject¬ 
ing  any  recommendation.  If  no  reply  is 
received  within  10  days  from  the  date  on 
which  the  recommendations  were  sent  to 
the  parties,  the  recommendations  shall 
be  deemed  rejected.  If  the  recommenda¬ 
tions  are  not  wholly  agreed  upon,  the 
claims  examiner  or  any  party  may  re¬ 
quest  a  formal  hearing.  If  it  appears  that 
final  settlement  might  be  reached  with¬ 
out  formal  hearing,  the  claims  examiner 
may  schedule  one  or  more  additional  pre- 
hearing  conferences  pursuant  to 
§  §  720.220-720.285,  notwithstanding  a 
party’s  request  for  formal  hearing. 

§  720.280  Informal  disposition. 

If  the  issues  in  the  case  are  success¬ 
fully  disposed  of  by  the  conference 
method  and  the  parties  comply  with  the 
recommendation,  further  action  on  the 
case  may  then  be  suspended.  This  is 
referred  to  as  an  informal  disposition  of 
a  claim.  This  does  not  constitute  a  for¬ 
mal  adjudication  of  a  claim.  For  a  formal 
adjudication  of  a  claim,  a  compensa¬ 
tion  order  is  issued  by  a  deputy  commis¬ 
sioner  either  after  a  formal  hearing  or 
upon  stipulation  by  the  parties. 

§  720.285  Formal  adjudication  without 
a  hearing. 

If  the~parties  in  interest  indicate  that 
they  are  willing  to  dispose  of  the  issues 
in  the  case  based  on  the  recommenda¬ 
tions  made,  but  desire  a  formal  adjudica¬ 
tion  of  the  claim  by  compensation  order, 
the  claims  examiner  shall  obtain  stipu¬ 
lations  to  this  effect  signed  by  the 
parties.  The  stipulations  shall  contain  all 
the  information  required  for  inclusion  in 
a  formal  order  and  shall  show  that  the 
parties  agree  that  a  final  order  may  be 
issued  by  the  deputy  commissioner  with¬ 
out  a  formal  hearing.  The  claims  ex¬ 
aminer  shall  then  proceed  to  prepare  a 
proposed  final  decision  and  order  based 
on  the  stipulations  for  the  deputy  com¬ 
missioner’s  signature.  In  appropriate 
cases  the  deputy  commissioner  may  re¬ 
mand  the  case  to  the  claims  examiner 
with  instructions  for  further  develop¬ 
ment. 

Formal  Hearing 

§  720.290  Type  of  hearings;  parties. 

In  contested  cases  for  which  a  formal 
hearing  is  deemed  necessary,  the  hear¬ 
ing  shall  be  conducted  by  a  deputy  com¬ 
missioner  from  the  Office  of  Workmen’s 
Compensation  programs.  The  necessary 
parties  to  this  hearing  are  the  deputy 
commissioner  and  all  parties  in  interest 
or  their  designated  representatives,  ex¬ 
cept  that  any  party  may  in  writing  or  on 
the  record  at  the  hearing  waive  his  right 
to  be  heard  as  to  any  or  all  issues. 

§  720.300  Representation  of  parties. 

Each  of  the  parties  in  interest  shall 
appoint  an  individual  to  represent  his 
interest  at  any  formal  hearing.  Such  ap¬ 
pointment  shall  be  made  in  writing  or  on 
the  record  at  the  hearing.  A  written  no¬ 
tice  appointing  a  representative  shall  be 
signed  by  the  party  in  interest  or  his 
legal  guardian  and  shall  be  sent  to  the 
Office  or  to  the  appropriate  claims  ex¬ 
aminer  or  deputy  commissioner.  In  any 


case  such  representative  must  be  quali¬ 
fied  under  §  720.305. 

§  720.305  Qualifications  of  representa¬ 
tive. 

(a)  Attorney.  Any  attorney  in  good 
standing  who  is  admitted  to  practice  be¬ 
fore  a  court  of  a  State,  territory,  district 
or  insular  possession  or  before  the  Su¬ 
preme  Court  of  the  United  States  or 
other  Federal  court  and  is  not,  pursuant 
to  any  provision  of  law,  prohibited  from 
acting  as  a  representative  may  be  ap¬ 
pointed  as  a  representative. 

(b)  Other  person.  Any  other  person 
with  the  approval  of  the  deputy  commis¬ 
sioner  may  be  appointed  as  a  representa¬ 
tive  so  long  as  that  person  is  not,  pursu¬ 
ant  to  any  provision  of  law,  prohibited 
from  acting  as  a  representative. 

§  720.310  Authority  of  representative. 

A  representative,  appointed  and  quali¬ 
fied  as  provided  in  §§  720.305  and  720.310 
may  make  or  give,  on  behalf  of  the  party 
he  represents,  any  request  or  notice  rel¬ 
ative  to  any  proceeding  before  a  deputy 
commissioner  under  Part  B  of  Title  IV 
of  the  Act,  including  reconsideration, 
hearing  and  review,  except  that  such 
representative  may  not  execute  a  claim 
for  benefits,  unless  he  is  a  person  desig¬ 
nated  in  S  717.101  as  authorized  to  exe¬ 
cute  a  claim.  A  representative  shall  be  en¬ 
titled  to  present  or  elicit  evidence  and 
allegations  as  to  facts  and  law  in  any 
proceeding  affecting  the  party  he  repre¬ 
sents  and  to  obtain  Information  with 
respect  to  the  claim  of  such  party  to  the 
same  extent  as  such  party.  Notice  of  any 
party  of  any  administrative  action, 
determination,  or  decision,  or  request  to 
any  party  for  the  production  of  evidence 
may  be  sent  to  the  representative  of 
such  party,  and  such  notice  or  request 
shall  have  the  same  force  and  effect  as  if 
it  had  been  sent  to  the  party  represented. 

§  720.315  Fees  for  legal  services. 

No  fee  for  legal  services  rendered  in 
respect  of  a  claim  or  award  for  benefits 
shall  be  valid  unless  approved  by  the 
deputy  commissioner,  or  if  proceedings 
for  review  of  the  order  of  the  deputy 
commissioner  in  respect  of  such  claim  or 
award  are  had  before  any  court,  unless 
approved  by  such  court.  Any  claim  for 
legal  services  so  approved  shall,  in  the 
maimer  and  to  the  extent  fixed  by  the 
deputy  commissioner  or  court,  be  a  lien 
upon  the  award  of  benefits.  No  contract 
for  a  stipulated  fee  or  for  a  fee  on  a  con¬ 
tingent  basis  will  be  recognized,  and  no 
fee  shall  be  approved  except  upon  an 
application  to  the  deputy  commissioner 
supported  by  a  complete  statement  of 
the  extent  and  character  of  the  neces¬ 
sary  work  done  on  behalf  of  the  claim¬ 
ant.  Except  where  the  claimant  has  been 
advised  that  representation  will  be 
rendered  without  charge,  the  fee  ap¬ 
proved  by  the  deputy  commissioner  shall 
be  reasonably  commensurate  with  the 
actual  necessary  work  performed  by  the 
representative,  taking  into  account  the 
capacity  in  which  the  attorney  has  ap¬ 
peared,  the  amount  of  benefits  involved 
and  the  financial  circumstances  of  the 
claimant. 
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§  720.320  Disqualification  of  hearing 
officer. 

No  deputy  commissioner  shall  conduct 
a  hearing  in  a  case  in  which  he  is  preju¬ 
diced  or  partial  with  respect  to  any 
party,  or  where  he  has  any  interest  in  the 
matter  pending  for  decision  before  him. 
Notice  of  any  objection  which  a  party 
may  have  to  the  deputy  commissioner 
who  will  conduct  the  hearing,  shall  be 
made  by  such  party  at  his  earliest  op¬ 
portunity.  The  deputy  commissioner 
shall  consider  such  objection  and  shall, 
in  his  discretion,  either  proceed  with  the 
hearing  or  withdraw.  If  the  deputy  com¬ 
missioner  withdraws,  another  deputy 
commissioner  shall  be  designated  by  the 
Director  of  the  Office  of  Workmen’s 
Compensation  programs. 

Hearing  Procedure 
§  720.330  Right  to  a  hearing. 

(a)  An  individual  has  a  right  to  a 
formal  hearing  concerning  any  issue  of 
fact  or  law  unresolved  in  a  prehearing 
conference  if : 

( 1 )  He  is  a  party  in  interest  as  defined 
in  §  720.210;  and 

(2)  No  final  disposition  of  the  case  has 
been  achieved  in  prior  proceedings. 

§  720.335  Request  for  hearing. 

Any  party  in  interest  may  in  writing 
request  a  formal  hearing  as  to  any  con¬ 
tested  issue  of  fact  or  law.  In  addition,  a 
deputy  commissioner  may  on  his  own 
initiative  order  a  hearing,  when  he  deter¬ 
mines  a  hearing  necessary  to  protect  the 
rights  of  any  party  in  interest.  If  a  hear¬ 
ing  is  requested  by  any  party  in  interest, 
that  request  shall  state  the  reasons  for 
which  a  hearing  is  needed  and  the  issues 
the  requesting  party  intends  to  discuss 
and  resolve  at  the  hearing.  Upon  receipt 
of  a  request  or  upon  his  own  initiative 
the  deputy  commissioner  shall  order  a 
hearing. 

§  720.340  No  hearing  requested  or  or¬ 
dered. 

If  no  formal  hearing  is  requested  by 
any  party  or  ordered  by  the  deputy  com¬ 
missioner  within  10  days  from  the  close 
of  any  prehearing  conference  the  deputy 
commissioner  shall  notify  the  parties  oy 
certified  mail  that  he  intends  to  make  a 
final  adjudication  of  the  case  on  the  basis 
of  the  record  and  the  stipulations  made 
by  the  parties  at  the  prehearing  stage,  if 
any.  Each  party  shall  have  10  days  from 
the  date  of  such  notice  to  request  a 
formal  hearing  describing  the  issues  on 
which  that  party  desires  to  be  heard.  If 
no  request  is  received  by  the  deputy  com¬ 
missioner  within  the  10-day  period  the 
deputy  commissioner  shall  proceed  to  a 
final  adjudication  of  the  case  and  issue 
an  appropriate  and  formal  findings  of 
fact,  conclusions  of  law,  and  final  deci¬ 
sion  and  order. 

§  720.345  Notice  of  hearing. 

In  each  case  in  which  a  hearing  is 
ordered,  the  deputy  commissioner  shall, 
by  certified  mail  give  all  parties  in  in¬ 
terest  at  least  10  days  notice  of  the  time 
and  place  at  which  the  hearing  is  to  be 
conducted  and  the  issues  to  be  resolved. 
No  issue  may  be  raised  or  discussed  at  a 


hearing  if  the  party  who  must  contest 
the  issue  has  not  had  at  least  10  days 
notice  that  the  issue  was  to  be  raised  at 
the  hearing. 

§  720.350  Hearing  on  new  issues. 

(a)  At  any  time  after  a  hearing  has 
been  ordered  but  before  a  final  decision 
has  been  mailed,  the  deputy  commis¬ 
sioner  may  in  his  discretion,  either  on  the 
application  of  a  party  or  on  his  own  mo¬ 
tion,  give  notice  that  he  will  consider  any 
specified  new  issue.  In  such  a  case  the 
deputy  commissioner  shall  give  the  par¬ 
ties  at  least  10  days  notice  of  the  hear¬ 
ing  on  the  new  issue  and  shall  proceed 
to  hearing  on  the  new  issue  in  the  same 
manner  as  he  would  on  an  issue  initially 
considered. 

(b)  A  hearing  on  any  new  issue  shall 
be  limited  to  a  discussion  of  that  new 
issue. 

(c)  In  the  event  that  a  new  issue  is 
raised  at  the  time  any  formal  hearing  is 
conducted,  the  party  confronted  with 
that  new  issue  may,  upon  request  to  the 
deputy  commissioner,  be  granted  a  con¬ 
tinuance  of  not  less  than  5  days  with 
respect  to  that  new  issue. 

§  720.355  Time  and  place  of  hearing. 

(a)  The  deputy  commissioner  shall  as¬ 
sign  a  definite  time  and  place  for  the 
formal  hearing  and  shall  include  this 
information  in  his  notice  to  the  parties. 
Whenever  practicable,  the  hearing  shall 
be  held  in  the  area  of  the  claimant’s  resi¬ 
dence  and  be  convenient  to  public 
transportation. 

(b)  If  the  claimant's  residence  is  not 
in  any  State,  the  deputy  commissioner 
may  in  his  discretion  determine  an  ap¬ 
propriate  location  for  the  hearing. 

§  720.360  Change  of  time  and  place  for 
hearing. 

The  deputy  commissioner  may  change 
the  time  and  place  for  the  hearing,  either 
on  his  own  motion  or  for  good  cause 
shown  by  a  party.  The  deputy  commis¬ 
sioner  may  adjourn  or  postpone  the  hear¬ 
ing,  or  he  may  reopen  the  hearing  for  the 
receipt  of  additional  evidence  at  any 
time  prior  to  the  mailing  of  notice  to  the 
party  of  the  decision  in  the  case.  At  least 
10  days  notice  shall  be  given  to  the  parties 
of  any  change  in  the  time  or  place  of 
hearing  or  of  an  adjournment  or  a  re¬ 
opening  of  the  hearing. 

§  720.365  Transfer  of  cases. 

At  any  time  after  a  claim  has  been 
filed  with  the  Office  of  Workmen’s  Com¬ 
pensation  Programs,  the  deputy  com¬ 
missioner  or  claims  examiner  having 
jurisdiction  over  the  claim  may,  with  the 
approval  of  the  Office,  transfer  such  case 
to  any  other  office  of  the  Department  for 
the  purpose  of  making  investigation,  tak¬ 
ing  testimony,  making  physical  examina¬ 
tions,  or  the  taking  of  such  other  neces¬ 
sary  action  therein  as  may  be  directed. 
Such  transfer  is  to  be  made  in  accord¬ 
ance  with  procedures  established  by  the 
Office  and  by  certified  mail. 

§  720.370  Conduct  of  hearings. 

All  hearings  shall  be  attended  by  the 
parties  or  their  representatives  and  such 


other  persons  as  the  deputy  commis¬ 
sioner  deems  necessary  and  proper.  The 
deputy  commissioner  shall  inquire  fully 
into  the  matters  at  issue  and  shall  re¬ 
ceive  in  evidence  the  testimony  of  wit¬ 
nesses  and  any  documents  which  are 
relevant  and  material  to  such  matters.  If 
the  deputy  commissioner  believes  that 
there  is  relevant  and  material  evidence 
available  which  has  not  been  presented 
at  the  hearing,  he  may  adjourn  the  hear¬ 
ing  or,  at  any  time,  prior  to  the  mailing 
of  notice  of  the  decision,  reopen  the  hear¬ 
ing  for  the  receipt  of  such  evidence.  The 
order  in  which  evidence  and  allegations 
shall  be  presented  and  the  procedure  at 
the  hearing  generally,  except  as  these 
regulations  otherwise  expressly  provide, 
shall  be  in  the  discretion  of  the  deputy 
commissioner  and  of  such  nature  as  to 
afford  the  parties  a  reasonable  opportu¬ 
nity  for  a  fair  hearing. 

§  720.375  Evidence. 

Evidence  may  be  received  at  the 
hearing  even  though  inadmissible  under 
rules  of  evidence  applicable  to  court 
procedures. 

§  720.380  Witnesses. 

Witnesses  at  the  hearing  shall  testify 
under  oath  or  affirmation  or  as  directed 
by  the  deputy  commissioner  unless  they 
are  excused  by  the  deputy  commissioner 
for  cause.  The  deputy  commissioner  may 
examine  the  witnesses  and  shall  allow 
the  parties  or  their  representatives  to  do 
so.  If  the  deputy  commissioner  conducts 
the  examination  of  a  witness,  he  may 
allow  the  parties  to  suggest  matters  as  to 
which  they  desire  the  witness  to  be  ques¬ 
tioned,  and  the  deputy  commissioner  shall 
question  the  witness  with  respect  to  such 
matters  if  they  are  relevant  and  ma¬ 
terial  to  any  issue  pending  for  decision 
before  him. 

§  720.385  Depositions;  interrogatories. 

(a)  No  person  shall  be  required  to  at¬ 
tend  as  a  witness  in  any  proceeding  be¬ 
fore  a  deputy  commissioner  at  a  place 
outside  of  the  State  of  his  residence  and 
more  than  100  miles  from  his  place  of 
residence,  unless  his  lawful  mileage  and 
fee  for  1  day’s  attendance  shall  be  paid 
to  him  in  advance  of  the  hearing  date. 

(b)  The  testimony  of  any  witness  may 
be  taken  by  deposition  or  interrogatory 
according  to  the  rules  of  practice  of  the 
Federal  district  court  for  the  judicial 
district  in  which  the  case  is  pending  (or 
of  the  United  States  District  Court  for 
the  District  of  Columbia  if  the  case  is 
pending  in  the  District) . 

§  720.390  Witness  fees. 

Witnesses  summoned  in  a  formal  hear¬ 
ing  before  a  deputy  commissioner  whose 
depositions  are  taken  shall  receive  the 
same  fees  and  mileage  as  witnesses  in 
courts  of  the  United  States.  Before  any 
witness  fees  are  paid  the  deputy  com¬ 
missioner  shall  determine,  in  his  dis¬ 
cretion,  that  the  presence  of  any  witness 
was  necessary.  If  it  is  determined  that 
the  presence  of  a  witness  was  not  neces¬ 
sary  than  that  witness  shall  not  be 
entitled  to  witness  fees  pursuant  to  this 
section. 
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§  720.395  Oral  argument  and  written 
allegation  s.- 

The  parties,  upon  their  request,  shall 
be  allowed  a  reasonable  time  for  the 
presentation  of  oral  argument  or  for  the 
filing  of  briefs  or  other  written  state¬ 
ments  of  allegations  as  to  facts  or  law. 
Where  there  is  more  than  one  party  to 
the  hearing,  copies  of  any  brief  or  other 
written  statement  shall  be  filed  in  suffi¬ 
cient  number  that  they  may  be  made 
available  to  any  party. 

§  720.400  Powers  of  di-puly  commission¬ 
ers. 

(a)  The  deputy  commissioner  shall 
have  power  to  preserve  and  enforce  order 
during  any  such  proceedings;  to  issue 
subpoenas  for,  to  administer  oaths  to, 
and  to  compel  the  attendance  and  testi¬ 
mony  of  witnesses,  or  the  production  of 
books,  papers,  documents,  and  other  evi¬ 
dence,  or  the  taking  of  depositions  before 
any  designated  individual  competent  to 
administer  oaths;  to  examine  witnesses; 
and  to  do  all  things  conformable  to  law 
which  may  be  necessary  to  enable  him 
effectively  to  discharge  the  duties  of  his 
office. 

(b)  Pursuant  to  section  27(b)  of  the 
Longshoremen’s  Act  as  incorporated  by 
sections  415(a)(5)  of  the  Act,  if  any  per¬ 
son  in  proceedings  before  a  deputy  com¬ 
missioner  disobeys  or  resists  any  lawful 
order  or  process,  or  misbehaves  during 
a  hearing  or  so  near  the  place  thereof 
as  to  obstruct  the  same,  or  neglects  to 
produce,  after  having  been  ordered  to 
do  so,  any  pertinent  book,  paper  or  docu¬ 
ment,  or  refuses  to  appear  after  having 
been  subpenaed,  or  upon  appearing  re¬ 
fuses  to  take  the  oath  as  a  witness,  or 
after  having  taken  the  oath  refuses  to 
be  examined  according  to  law.  the  deputy 
commissioner  shall  certify  the  facts  to 
the  Federal  district  court  having  juris¬ 
diction  in  the  place  in  which  he  is  sitting 
(or  to  the  U.S.  District  Court  for  the 
District  of  Columbia  if  he  is  sitting  in 
such  District)  which  shall  thereupon  in 
a  summary  manner  hear  the  evidence  as 
to  the  acts  complained  of,  and,  if  the 
evidence  so  warrants,  punish  such  person 
in  the  same  manner  and  to  the  same 
extent  as  for  a  contempt  committed  be¬ 
fore  the  court,  or  commit  such  person 
upon  the  same  conditions  as  if  the  doing 
of  the  forbidden  act  had  occurred  with 
reference  to  the  process  of  or  in  the  pres¬ 
ence  of  the  court. 

§  720.405  Record  of  hearing. 

All  formal  hearings  shall  be  open  to 
the  public  and  shall  be  stenographically 
reported.  All  evidence  upon  which  the 
deputy  commissioner  relies  for  his  final 
decision  shall  be  contained  in  the  tran¬ 
script  of  testimony  either  directly  or  by 
appropriate  reference.  All  medical  re¬ 
ports,  exhibits,  and  any  other  pertinent 
document  or  record  either  in  whole  or  in 
material  part  shall  be  incorporated  into 
the  record  either  by  reference  or  as  an 
appendix. 

§  720.410  Certification  of  record  for 
judicial  review. 

Whenever  the  record  of  a  hearing  shall 
ae  required  for  review  or  otherwise  by  any 


court  of  competent  jurisdiction,  the 
deputy  commissioner  shall  transmit  the 
record  with  a  certification  thereof  over 
his  signature  as  the  official  record  of  the 
case  in  his  custody.  The  certification 
shall  list  each  transcript  of  testimony 
and  other  paper  included  in  the  certifica¬ 
tion. 

§720.415  Joint  hearings. 

When  two  or  more  hearings  are  to 
be  held,  and  the  same  or  substantially 
similar  evidence  is  relevant  and  material 
to  the  matters  in  issue  at  each  such 
hearing  and  conduct  all  such  hearings 
fix  the  same  time  and  place  for  each 
hearing  and  conduct  all  such  hearings 
jointly.  Where  joint  hearings  are  held, 
a  single  record  of  the  proceedings  shall  be 
made  and  the  evidence  introduced  in 
one  case  may  be  considered  as  introduced 
in  the  others  and  a  separate  or  joint  de¬ 
cision  shall  be  made,  as  appropriate. 

§  720.420  Consolidated  issues. 

When  one  or  more  additional  issues 
are  raised  by  the  deputy  commissioner 
pursuant  to  §  720.350,  such  issues  may, 
In  the  discretion  of  the  deputy  commis¬ 
sioner,  be  consolidated  for  hearing  and 
decision  with  other  issues  pending  before 
him  upon  the  same  request  for  a  hear¬ 
ing,  whether  or  not  the  same  or  substan¬ 
tially  similar  evidence  is  relevant  and 
material  to  the  matters  in  issue.  A  single 
decision  may  be  made  upon  all  such 
issues. 

§  720.425  Costs  in  proceedings  brought 
without  reasonable  grounds. 

If  the  court  having  jurisdiction  of  pro¬ 
ceedings  in  respect  of  any  claim  or  final 
decision  and  order  determines  that  the 
proceedings  in  respect  of  such  claim  or 
order  have  been  instituted  or  continued 
without  reasonable  ground,  the  costs  of 
such  proceedings  shall  be  assessed 
against  the  party  who  has  so  instituted  or 
continued  such  proceedings.  (See  section 
26  of  the  Longshoremen’s  and  Harbor 
Workers’  Compensation  Act,  44  Stat. 
1424;  33  U.S.C.  926,  and  section  415(a) 
(5)  of  the  Act.) 

§  720.430  Waiver  of  right  to  appear  and 
present  evidence. 

If  all  parties  waive  their  right  to  ap¬ 
pear  before  the  deputy  commissioner  and 
present  evidence  and  contentions  per¬ 
sonally  or  by  representative,  it  shall  not 
be  necessary  for  the  deputy  commis¬ 
sioner  to  give  notice  of  and  conduct  an 
oral  hearing.  A  waiver  of  the  right  to 
appear  and  present  evidence  and  allega¬ 
tions  as  to  facts  and  law  shall  be  made 
in  writing  and  filed  with  the  deputy 
commissioner.  Such  waiver  may  be  with¬ 
drawn  by  a  party  at  any  time  prior  to  the 
mailing  of  notice  of  the  decision  in  the 
case.  Even  though  all  of  the  parties  have 
filed  a  waiver  of  the  right  to  appear  and 
present  evidence  and  contentions  at  a 
hearing  before  the  deputy  commissioner, 
such  officer  may,  nevertheless,  give  no¬ 
tice  of  a  time  and  place  and  conduct  a 
hearing,  if  he  believes  that  the  personal 
appearance  and  testimony  of  the  party 
or  parties  would  assist  him  to  ascertain 
the  facts  in  issue  in  the  case.  Where 


such  a  waiver  has  been  filed  by  all  par¬ 
ties,  and  they  do  not  appear  before  the 
deputy  commissioner  personally  or  by 
representative,  the  deputy  commissioner 
shall  make  a  record  of  the  relevant  writ¬ 
ten  evidence,  including  applications, 
written  statements,  certificates,  affida¬ 
vits,  reports,  and  other  documents  which 
were  considered  in  connection  with  the 
initial  determination  and  reconsidera¬ 
tion,  and  whatever  additional  relevant 
and  material  evidence  the  party  or  par¬ 
ties  may  present  in  writing  for  consider¬ 
ation  by  the  deputy  commissioner.  Such 
documents  shall  be  considered  as  all  of 
the  evidence  in  the  case  and  the  deci¬ 
sion  shall  be  based  on  them. 

§  720.435  Dismissal  of  request  for  hear¬ 
ing;  by  application  of  party. 

With  the  approval  of  the  deputy  com¬ 
missioner  at  any  time  prior  to  the  mail¬ 
ing  of  notice  of  the  decision,  a  request  for 
a  hearing  may  be  withdrawn  or  dis¬ 
missed  upon  the  application  of  the  party 
or  parties  filing  the  request  for  such 
hearing.  A  party  may  request  a  dismis¬ 
sal  by  filing  a  written  notice  of  such 
request  with  the  deputy  commissioner  or 
orally  stating  such  request  at  the  hear¬ 
ing. 

§  720.440  Dismissal  by  abandonment  of 
party. 

With  the  approval  of  the  deputy  com¬ 
missioner,  a  request  for  hearing  may  also 
be  dismissed  upon  its  abandonment  by 
the  party  or  parties  who  filed  it.  A  party 
shall  be  deemed  to  have  abandoned  a 
request  for  hearing  if  neither  the  party 
nor  his  representative  appears  at  the 
time  and  place  fixed  for  the  hearing  and 
either  (a)  prior  to  the  time  for  hearing 
such  party  does  not  show  good  cause  as 
to  why  neither  he  nor  his  representative 
can  appear  or  (b)  within  10  days  after 
the  mailing  of  a  notice  to  him  by  the 
deputy  commissioner  to  show  cause,  such 
party  does  not  show  good  cause  for  such 
failure  to  appear  and  failure  to  notify 
the  deputy  commissioner  prior  to  the 
time  fixed  for  hearing  that  he  cannot 
appear. 

§  720.445  Dismissal  for  cause. 

The  deputy  commissioner  may,  on  his 
own  motion,  dismiss  a  hearing  request, 
either  entirely  or  as  to  any  stated  is¬ 
sue,  under  any  of  the  following  circum¬ 
stances: 

(a)  Res  judicata.  Where  there  has 
been  a  previous  determination  or  deci¬ 
sion  by  the  Secretary  with  respect  to  the 
rights  of  the  same  party  on  the  same 
facts  pertinent  to  the  same  issue  or  is¬ 
sues  which  has  become  final  either  by 
judicial  affirmance  or,  without  judicial 
consideration,  upon  the  claimant’s  fail¬ 
ure  timely  to  request  reconsideration,  or 
hearing,  or  to  commence  a  civil  action 
with  respect  to  such  determination  or 
decision. 

(b)  No  right  to  hearing.  Where  the 
party  requesting  a  hearing  is  not  a 
proper  party  under  §  720.210  or  does  not 
otherwise  have  a  right  to  a  hearing  un¬ 
der  §  720.330. 


FEDERAL  REGISTER,  VOL.  37,  NO.  174 — THURSDAY,  SEPTEMBER  7,  1972 


18162 


PROPOSED  RULE  MAKING 


§  720.450  Nolire  of  dismi^al  ami  right 
to  request  review  thereon. 

Notice  of  the  deputy  commissioner’s 
dismissal  action  shall  be  given  to  the 
parties  or  mailed  to  them  at  their  last 
known  addresses,  within  20  days  from 
the  date  on  which  the  hearing  was 
scheduled.  Such  notice  shall  advise  the 
parties  of  their  right  to  request  recon¬ 
sideration  of  the  dismissal  action  by 
the  deputy  commissioner  pursuant  to 
§§  720.490-720.550. 

§  720.455  Effect  of  dismi»»al. 

The  dismissal  of  a  request  for  hearing 
shall  be  final  and  binding  unless  vacated. 

§  720.460  Vacation  of  dismissal  of  re¬ 
quest  for  hearing. 

A  deputy  commissioner  may,  on  re¬ 
quest  of  the  party  and  for  good  cause 
shown,  vacate  any  dismissal  of  a  request 
for  hearing  at  any  time  within  3  months 
from  the  date  of  mailing  notice  of  the 
dismissal  to  the  party  requesting  the 
hearing  at  his  last  known  address. 

Completion  of  Final  Adjudication 
§  720.465  Final  decision  and  order. 

Within  20  days  after  the  close  of  a 
hearing  the  deputy  commissioner  shall 
by  order  reject  the  claim  or  make  an 
award  in  respect  of  the  claim. 

§  720.470  Form  of  final  decision  anil 
order. 

<a>  Orders  adjudicating  claims  for 
benefits  or  suspending  payments  of 
benefits  shall  be  designated  by  the  term 
“final  decision  and  order”  followed  by  a 
descriptive  phrase  designating  the  par¬ 
ticular  type  of  such  order,  such  as 
“award  of  benefits,”  “rejection  of  claim,” 
“suspension  of  benefits,”  “modification 
of  award.”  All  final  decisions  and  orders 
shall  contain  the  name  of  the  office  and 
agency,  the  names  of  the  parties  in  inter¬ 
est,  a  statement  of  the  basis  for  the  order 
(that  is,  whether  upon  a  claim,  an  appli¬ 
cation  for  suspension  of  benefits,  an  ap¬ 
plication  of  award,  etc.,  with  a  statement 
by  whom  made,  and  whether  a  hearing 
was  held  or  applied  for) ,  findings  of  fact, 
an  award,  rejection,  or  other  appropriate 
paragraph  containing  the  action  of  the 
deputy  commissioner,  and  appended 
thereto  shall  be  a  paragraph  headed 
“proof  of  service,”  containing  the  certifi¬ 
cation  of  the  deputy  commissioner  that 
a  copy  of  the  final  decision  and  order 
was  on  a  date  stated  sent  by  certified 
mail,  with  the  names  and  addresses  of 
the  parties  to  whom  sent.  Final  decisions 
and  orders  shall  be  signed  by  the  deputy 
commissioner  at  two  places,  (1)  follow¬ 
ing  the  action  paragraph,  and  (2)  fol¬ 
lowing  the  certification  under  the  “proof 
of  service.” 

(b)  Copies  of  final  decisions  and  or¬ 
ders  shall  be  served  personally  or  by 
certified  mail  upon  the  claimant,  and 
upon  any  operator  and  his  insurance 
carrier  when  applicable  at  the  last 
known  address  of  each. 

§  720.475  Contents  of  final  decision  and 
order. 

(a)  Findings  of  fact.  All  original  final 
decisions  and  orders  shall  contain,  in  the 


paragraph  headed  “findings  of  fact,” 
findings  with  respect  to  the  names  and 
addresses  of  the  parties  in  interest,  the 
dates  and  places  of  employment  perti¬ 
nent  to  the  claim,  the  circumstances  sur¬ 
rounding  the  coal  miner’s  exposure  to 
respirable  coal  dust,  the  nature  and  ex¬ 
tent  of  the  disability,  notice  of  total  dis¬ 
ability  or  death,  and  such  other  facts  as 
may  be  necessary  to  determine  all  of  the 
issues  raised  before  the  deputy  commis¬ 
sioner  upon  the  hearing  of  the  case  or 
otherwise,  but  in  case  of  rejection  of  the 
claim  the  deputy  commissioner  may  in 
his  discretion  omit  any  findings  unneces¬ 
sary  to  support  such  action.  In  cases  in 
which  the  claim  is  rejected,  the  ground 
for  such  rejection  shall  be  stated  in  a 
paragraph  following  the  findings  of  fact. 

(b)  In  orders  other  than  the  original 
order,  the  statement  of  the  basis  for  the 
order  shall  contain  reference  to  all  prior 
orders  with  the  dates  thereof.  In  such 
orders  the  findings  of  fact  shall  relate 
only  to  the  immediate  issues  before  the 
deputy  commissioner,  without  restate¬ 
ment  of  facts  found  in  any  prior  order 
relating  to  the  same  disability  or  death, 
unless  necessary  for  the  completeness 
of  the  order. 

(c)  Findings  of  fact  shall  be  stated 
positively;  that  is,  without  equivocation 
or  qualification. 

(d)  Conclusions  of  law.  All  final  deci¬ 
sions  and  orders  shall  contain  after  the 
findings  of  fact  a  paragraph  entitled 
conclusions  of  law.  This  paragraph  shall, 
when  appropriate,  contain  statements  of 
all  ultimate  facts  necessary  to  support 
the  action  of  the  deputy  commissioner. 
This  paragraph  shall  contain  among 
other  things  a  statement  as  to  the  claim¬ 
ant’s  eligibility  for  benefits  and,  when 
appropriate,  a  statement  asserting  or 
denying  the  liability  of  an  operator  or 
his  insurance  carrier  for  the  payment  of 
benefits  to  the  claimant  for  any  periods 
after  December  31,  1973. 

§  720.485  Interlocutory  matters  to  be 
disposed  of  without  formal  orders. 

Final  decisions  and  orders  or  other 
formal  orders  shall  not  be  made  or  filed 
with  respect  to  interlocutory  matters  of 
a  procedural  nature  arising  during  the 
pendency  of  a  case  where  benefits  have 
been  claimed. 

§  720.490  Reconsideration  and  modifi¬ 
cation  of  awards. 

(a)  Any  party  in  interest  dissatisfied 
with  the  final  decision  and  order  of  a 
deputy  commissioner,  may  request  a  re¬ 
consideration  of  such  final  decision  and 
order. 

(b)  In  addition,  the  deputy  commis¬ 
sioner  who  finally  determined  the  case, 
may  institute  a  reconsideration  of  that 
case. 

§  720.495  Right  to  reconsideration. 

Any  party  named  in  S  720.210  may  ini¬ 
tiate  or  request  reconsideration  of  any 
final  decision  and  order  on  the  following 
grounds  exclusively: 

(1)  That  there  has  been  a  material 
change  in  the  conditions  upon  which  the 
final  decision  and  order  was  based; 


(2)  That  there  has  been  a  material 
mistake  in  a  determination  of  fact  by  the 
deputy  commissioner;  or 

(3)  That  there  has  been  a  mistake  in 
a  conclusion  or  determination  of  law  in 
the  final  decision  and  order. 

There  are  no  other  grounds  upon 
which  a  reconsideration  proceeding  may 
be  based. 

§  720.500  Notice  of  request  for  recon¬ 
sideration,  time  limits. 

(a)  In  the  event  that  a  party  in  in¬ 
terest  requests  reconsideration  of  a  final 
decision  and  order  he  shall  do  so  in  writ¬ 
ing,  stating  the  supporting  rationale  for 
the  request  and  including  any  new  mate¬ 
rial  pertinent  to  the  request. 

(b)  The  request  shall  be  sent  or  de¬ 
livered  in  person  to  the  Office  of  Work¬ 
men’s  Compensation  programs,  Wash¬ 
ington,  D.C. 

(c)  No  request  for  reconsideration 
shall  be  considered  if  filed  more  than  1 
year  after  the  date  of  the  last  payment 
of  benefits,  or  more  than  1  year  after 
the  rejection  of  a  claim. 

§  720.505  Grunt  or  denial  of  request. 

(a)  All  requests  for  reconsideration 
shall  be  reviewed  by  a  deputy  commis¬ 
sioner  and  shall  be  granted  if  one  or 
more  of  the  criteria  listed  in  §  720.491  is 
met.  In  the  event  that  no  one  of  the 
criteria  listed  in  §  720.495  is  met  or  the 
request  is  not  timely  pursuant  to  §  720.500 
the  request  shall  be  denied.  If  a  request 
is  denied  the  deputy  commissioner  shall 
within  30  days  from  the  date  the  request 
was  received  notify  the  requesting  party 
by  certified  mail  of  such  denial  and  the 
reasons  therefor.  Each  denial  of  a  re¬ 
quest  shall  contain  a  paragraph  describ¬ 
ing  the  availability  of  judicial  review. 

(b)  In  the  event  that  a  request  is 
granted  the  deputy  commissioner  shall 
within  30  days  from  the  date  the  request 
was  received  notify  all  parties  in  interest 
that  the  case  is  to  be  reconsidered.  Such 
notification  shall  be  by  certified  mail  and 
shall  contain  copies  of  all  papers  sub¬ 
mitted  in  support  of  the  request. 

§  720.510  Issues  considered. 

The  reconsideration  proceeding  may 
not  be  a  de  novo  review  of  the  entire  prior 
adjudication  unless  such  review  is  war¬ 
ranted  by  the  nature  of  the  request  in 
light  of  the  criteria  listed  in  §  720.495. 

§720.515  Reconsideration  proceeding. 

A  request  for  reconsideration,  if  ap¬ 
proved,  shall  be  processed  in  accordance 
with  the  procedures  prescribed  in  respect 
of  new  claims  in  this  Subpart  B. 

§  720.520  Modification  of  award. 

Within  20  days  from  the  termination 
of  a  reconsideration  proceeding  the  dep¬ 
uty  commissioner  shall  issue  a  new  final 
decision  and  order  which  may  terminate, 
continue,  reinstate,  increase,  or  decrease 
benefits,  or  award  benefits.  The  new  or¬ 
der  shall  not  affect  any  benefits  previ¬ 
ously  paid,  except  that  an  award  in¬ 
creasing  the  benefit  rate  may  be  made 
effective  from  the  date  that  total  dis¬ 
ability  began,  and  if  any  part  of  the  bene¬ 
fits  due  or  to  become  due  is  unpaid,  an 
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award  decreasing  the  benefits  rate  may 
be  made  effective  from  the  date  that 
total  disability  began,  and  any  payment 
made  prior  thereto  in  excess  of  the  de¬ 
creased  rate  shall  be  deducted  from  any 
unpaid  benefits,  in  such  manner  and  by 
such  method  as  may  be  determined  by 
the  deputy  commissioner  with  the  ap¬ 
proval  of  the  Secretary. 

§  720.525  Finality  of  orders. 

An  final  decision  and  order  shall  be¬ 
come  effective  when  filed  in  the  Office 
of  Workmen’s  Compensation  programs 
unless  proceedings  for  the  suspension  or 
setting  aside  of  such  order  are  instituted 
as  provided  in  §  720.550,  shall  become 
final  at  the  expiration  of  the  30th  day 
thereafter. 

§  720.530  Judicial  review;  appeal  from 
final  decision  and  order. 

(a)  Pursuant  to  section  21(b)  of  the 
Longshoremen’s  Act  as  incorporated  by 
section  415(a)(5)  of  Part  B  of  Title  IV 
of  the  Act,  if  not  in  accordance  with  law, 
a  final  decision  and  order  may  be  sus¬ 
pended  or  set  aside,  in  whole  or  in  part, 
through  injunction  proceedings,  manda¬ 
tory  or  otherwise,  brought  by  any  party 
in  interest  against  the  deputy  commis¬ 
sioner  making  the  order,  and  instituted 
in  the  Federal  district  court  for  the  ju¬ 
dicial  district  in  which  the  claimant  re¬ 
sides  or  any  Federal  district  court  of 
competent  jurisdiction  if  the  claimant 
does  not  reside  in  any  State.  The  orders, 
writs,  and  processes  of  the  court  in  such 
proceedings  may  run,  be  served,  and  be 
returnable  anywhere  in  the  United 
States.  The  payment  of  the  amounts  re¬ 
quired  by  an  award  shall  not  be  stayed 
pending  final  decision  in  any  such  pro¬ 
ceeding  unless  upon  application  for  an 
interlocutory  injunction  the  court,  on 
hearing,  after  not  less  than  3  days’  notice 
to  the  parties  in  interest  and  the  deputy 
commissioner,  or  hearing  examiner  al¬ 
lows  the  stay  of  such  payments,  in  whole 
or  in  part,  where  irreparable  damage 
would  otherwise  ensue  to  the  operator  or 
carrier.  The  order  of  the  court  allowing 
any  such  stay  shall  contain  a  specific 
finding,  based  upon  evidence  submitted 
to  the  court  and  identified  by  reference 
thereto,  that  such  irreparable  damage 
would  result  to  the  operator  or  carrier, 
and  specifying  the  nature  of  the  damage. 

(b)  If  any  operator  or  insurance  car¬ 
rier  or  their  officers  or  agents  fails  to 
comply  with  an  order  making  an  award, 
that  has  become  final,  any  beneficiary  of 
such  award  or  the  deputy  commissioner 
mking  the  order,  may  apply  for  the  en-. 
forcement  of  the  order  to  the  Federal 
district  court  for  the  judicial  district  in 
which  the  claimant  resides.  If  the  court 
determines  that  the  order  was  made  and 
served  in  accordance  with  law,  and  that 
such  operator  or  carrier  or  his  officers 
or  agents  have  failed  to  comply  there¬ 
with,  the  court  shall  enforce  obedience  to 
the  order  by  writ  of  injunction  or  by  other 
proper  process,  mandatory  or  otherwise, 
to  enjoin  upon  such  person  and  his  of¬ 
ficers  and  agents  compliance  with  the 
order. 


(c)  Proceedings  for  suspending,  set¬ 
ting  aside,  or  enforcing  an  order, 
whether  rejecting  a  claim  or  making 
an  award,  shall  not  be  instituted  other¬ 
wise  than  as  provided  in  this  section. 

Subpart  C — Payment  of  Benefits 

§  720.600  Duration  of  applicability  of 
this  payment  scheme. 

For  purposes  of  the  Department  of 
Labor’s  administration  of  Part  B  of  Title 
IV  of  the  Act  only,  benefits  shall  be  de¬ 
termined  and  paid  pursuant  to  the  pro¬ 
visions  of  this  subpart. 

§  720.603  Application  effective  for  en¬ 
tire  month  of  submission. 

Benefits  under  this  part  are  payable 
for  full  calendar  months.  If  the  claimant 
meets  all  the  requirements  for  entitle¬ 
ment  to  benefits  in  the  same  calendar 
month  in  which  his  application  is  sub¬ 
mitted,  the  application  will  be  effective 
for  the  whole  month.  If  a  claimant  dies 
in  the  first  month  for  which  he  meets  all 
the  requirements  for  entitlement  to 
benefits,  he  will  be  considered  to  be  en¬ 
titled  to  benefits  for  that  month. 

§  720.605  Payees. 

Benefits  may  be  paid,  as  appropriate, 
to  a  beneficiary,  to  a  qualified  dependent, 
or  to  a  representative  payee  on  behalf 
of  such  beneficiary  or  dependent.  Also, 
where  an  amount  is  payable  under  Part 
B  of  Title  IV  of  the  Act  for  any  month  to 
two  or  more  individuals  who  are  mem¬ 
bers  of  the  same  family,  the  Office  may, 
in  its  discretion,  certify  to  any  two  or 
more  of  such  individuals  joint  payment 
of  the  total  benefits  payable  to  them  for 
such  month. 

§  720.610  Payment  periods. 

Benefits  are  paid  to  beneficiaries  dur¬ 
ing  entitlement  for  payment  periods  con¬ 
sisting  of  full  calendar  months. 

§  720.615  Payment  on  behalf  of  an¬ 
other;  “legal  guardian”  defined. 

Benefits  are  paid  only  to  the  benefi¬ 
ciary  or  his  legal  guardian.  As  used  in 
this  section,  “legal  guardian”  means  an 
individual  who  has  been  appointed  by  a 
court  of  competent  jurisdiction  or  other¬ 
wise  appointed  pursuant  to  law,  to  as¬ 
sume  control  of  and  responsibility  for 
the  care  of  the  beneficiary,  the  manage¬ 
ment  of  his  estate,  or  both. 

§  720.620  Benefit  rates. 

(a)  Basic  rate.  A  beneficiary  is  paid 
monthly  benefits  during  entitlement  at  a 
rate  equal  to  50  percent  of  the  minimum 
monthly  payment  to  which  a  totally  dis¬ 
abled  Federal  employee  in  Grade  GS-2 
would  be  entitled  for  such  month  under 
the  Federal  Employees’  Compensation 
Act,  Chapter  81,  Title  5,  United  States 
Code.  Such  benefit  rate  for  a  month  is 
determined  by: 

(1)  Ascertaining  the  lowest  annual 
rate  of  pay  (“step  1”)  for  Grade  GS-2 
of  the  General  Schedule  applicable  to 
such  month  (see  5  U.S.C.  5332) ; 

(2)  Ascertaining  the  monthly  rate 
thereof  by  dividing  the  amount  deter¬ 


mined  in  subparagraph  (1)  of  this  par¬ 
agraph  by  12; 

(3)  Ascertaining  the  minimum  month¬ 
ly  payment  under  the  Federal  Employees’ 
Compensation  Act  by  multiplying  the 
amount  determined  in  subparagraph  (2) 
of  this  paragraph  by  75  percent  (or  0.75) 
(see  5  U.S.C.  8112);  and 

(4)  Ascertaining  the  basic  rate  under 
the  Act  by  multiplying  the  amount  de¬ 
termined  in  subparagraph  (3)  of  this 
paragraph  by  50  percent  (or  0.50). 

(b)  Augmented  benefits  in  case  of 
dependency. 

(1)  A  beneficiary’s  benefit  rate,  as  de¬ 
termined  in  paragraph  (a)  of  this  sec¬ 
tion,  is  increased  for  those  months  in 
which  the  beneficiary  has  one  or  more 
dependents  who  qualify  under  this  part. 
This  increase  is  referred  to  as  an  “aug¬ 
mentation.”  The  beneficiary’s  basic  rate 
is  augmented  at  the  rate  of  50  percent 
for  one  such  dependent,  75  percent  for 
two  such  dependents,  or  100  percent  for 
three  or  more  such  dependents. 

(2)  A  beneficiary’s  benefit  rate  is  aug¬ 
mented  to  take  account  of  a  particular 
dependent  beginning  with  the  first 
month  in  which  such  dependent  satis¬ 
fies  the  conditions  set  forth  in  this  part, 
and  continues  to  be  augmented  through 
the  month  in  which  such  dependent 
ceases  to  satisfy  the  conditions  set  forth 
in  this  part. 

(c)  Computation.  A  computation  pre¬ 
scribed  by  paragraph  (a)  (2),  (3),  (4), 
or  (b)  of  this  section  is  made  to  the  third 
decimal  place. 

§  720.625  Certification  to  dependent  of 
augmentation  portion  of  benefit. 

(a)  If  the  benefit  of  a  miner  or  of  a 
widow  is  augmented  because  of  one  or 
more  dependents  (5  720.620(b)),  and  it 
appears  to  the  Office  that  the  best  inter¬ 
est  of  such  dependent  would  be  served 
thereby,  the  Office  may  certify  payment 
of  the  amount  of  such  augmentation  (to 
the  extent  attributable  to  such  depend¬ 
ent)  to  such  dependent  directly  or  to  a 
representative  payee  for  the  use  and  ben¬ 
efit  of  such  dependent. 

(b)  Any  request  to  the  Office  to  certify 
separate  payment  of  the  amount  of  an 
augmentation  in  accordance  with  para¬ 
graph  (a)  of  this  section,  shall  be  in 
writing  on  such  form  and  in  accordance 
with  such  instructions  as  are  prescribed 
by  the  Office,  and  shall  be  filed  with  the 
Office  in  accordance  with  those  provi¬ 
sions  of  Subpart  B  of  this  part  dealing 
with  the  filing  of  claims  as  if  such  re¬ 
quest  were  a  claim  for  benefits  (see 
subpart  A  of  this  part) . 

(c)  In  determining  whether  it  is  in 
the  best  interest  of  such  dependent  to 
certify  separate  payment  of  the  amount 
of  the  augmentation  in  benefits  attrib¬ 
utable  to  him,  the  Office  shall  apply  the 
standards  pertaining  to  representative 
payment  in  §§  720.690-720.735,  and  the 
instructions  issued  pursuant  thereto. 

(d)  When  the  Office  determines  that 
the  amount  of  a  miner’s  benefit  attribut¬ 
able  to  the  miner’s  wife  or  child  should 
be  certified  for  separate  payment  to  a 
person  other  than  such  miner,  or  that 
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the  amount  of  a  widow’s  benefit  attribut¬ 
able  to  such  widow’s  child  should  be  cer¬ 
tified  for  separate  payment  to  a  person 
other  than. the  widow,  and  the  miner  or 
widow  disagrees  with  such  determination 
and  alleges  that  separate  certification  is 
not  in  the  best  interest  of  such  depend¬ 
ent,  the  Office  shall  reconsider  that  de¬ 
termination. 

(e)  Any  payment  made  under  this  sec¬ 
tion,  if  otherwise  valid  under  the  Act,  is 
a  complete  settlement  and  satisfaction 
of  all  claims,  rights,  and  interests  in  and 
to  such  payment. 

§  720.630  Modification  of  benefit 
amounts;  general. 

Under  certain  conditions,  the  amount 
of  monthly  benefits  as  computed  in 
§  720.620  must  be  modified  to  determine 
the  amount  actually  to  be  paid  to  a  bene¬ 
ficiary.  A  modification  of  the  amount 
of  a  monthly  benefit  is  required  in  the 
following  instances: 

(a)  Reduction.  A  reduction  from  a 
beneficiary’s  monthly  benefit  may  be  re¬ 
quired  because  of : 

(1)  In  the  case  of  benefits  to  a  miner, 
parent,  brother,  or  sister,  the  excess 
earnings  from  wages  and  from  net  earn¬ 
ings  from  self-employment  of  such 
miner,  parent,  brother,  or  sister,  respec¬ 
tively;  or 

(2>  Failure  to  report  earnings  from 
work  in  employment  and  self-employ¬ 
ment  within  the  prescribed  period  of  time 
(see  $  720.640) ;  or 

(3)  The  receipt  by  a  beneficiary  of 
payments  made  on  account  of  any  dis¬ 
ability  of  the  miner  under  State  laws 
relating  to  workmen's  compensation  (in¬ 
cluding  compensation  for  occupational 
disease),  unemployment  compensation, 
or  disability  insurance  (see  §  720.635). 

(4)  The  fact  that  a  claim  for  benefits 
from  an  additional  beneficiary  is  filed, 
or  that  such  a  claim  is  effective  for  a 
month  prior  to  the  month  of  filing,  or 
a  dependent  qualifies  under  20  CFR  Part 
715  for  an  augmentation  portion  of  a 
benefit  of  a  miner  or  widow  for  a  month 
for  which  another  dependent  has  previ¬ 
ously  qualified  for  an  augmentation. 

(b)  Adjustment.  An  adjustment  in  a 
beneficiary’s  monthly  benefit  may  be  re¬ 
quired  because  an  overpayment  or  under¬ 
payment  has  been  made  to  such  bene¬ 
ficiary  (see  §§  720.655,  720.680,  720.685). 

(c)  Nonpayment.  No  benefits  under 
this  part  are  payable  to  the  residents  of 
a  State  which  reduces  its  payments  made 
to  beneficiaries  pursuant  to  certain  State 
laws  (see  §  720.653). 

(d)  Suspension.  A  suspension  of  a 
beneficiary’s  monthly  benefits  may  be 
required  when  the  Office  has  information 
indicating  that  reductions  on  account  of 
the  miner’s  excess  earnings  (based  on 
criteria  in  section  203(b)  of  the  Social 
Security  Act,  42  U.S.C.  403(b) )  may  rea¬ 
sonably  be  expected. 

(e)  “ Rounding ”  of  benefit  amounts. 
Monthly  benefit  rates  are  payable  in 
multiples  of  10  cents.  Any  monthly  bene¬ 
fit  rate  which,  after  all  applicable  com¬ 
putations,  augmentations,  and/or  reduc¬ 
tions  is  not  a  multiple  of  10  cents.  Is 
increased  to  the  next  higher  multiple  of 


10  cents.  Since  a  fraction  of  a  cent  is  not 
a  multiple  of  10  cents  a  benefit  rate 
which  contains  such  a  fraction  in  the 
third  decimal  is  raised  to  the  next  higher 
multiple  of  10  cents. 

(f)  Failure  to  disclose  pertinent  evi¬ 
dence.  Any  individual  entitled  to  a  bene¬ 
fit  wrho  is  aware  of  any  circumstance 
which,  under  the  provisions  of  this  part 
could  affect  his  entitlement  to  benefits, 
his  eligibility  for  payment,  or  the  amount 
of  his  benefit,  or  result  in  the  termina¬ 
tion,  suspension,  or  reduction  of  his 
benefit,  shall  promptly  report  such  cir¬ 
cumstance  to  the  Office  of  Workmen’s 
Compensation  Programs.  The  Office  may 
at  any  time  require  an  individual  re¬ 
ceiving,  or  claiming  that  he  is  entitled 
to  receive  a  benefit,  either  on  behalf  of 
himself  or  on  behalf  of  another,  to  sub¬ 
mit  a  written  statement  giving  pertinent 
information  bearing  upon  the  issue  of 
whether  or  not  an  event  has  occurred 
which  would  cause  such  benefit  to  be 
terminated,  or  which  would  subject  such 
benefit  to  reductions  or  suspension  un¬ 
der  the  provisions  of  the  Act.  The  failure 
on  the  part  of  such  individual  to  submit 
any  such  report  or  statement,  properly 
executed,  to  the  Office  shall  subject  such  ■ 
benefit  to  reductions,  suspension,  or  ter¬ 
mination  as  the  case  may  be. 

§  720.635  Reductions;  receipt  of  Stale 
benefit. 

(a)  As  used  in  this  section,  the  term 
“State  benefit’’  means  a  payment  to  a 
beneficiary  made  on  account  of  any  disa¬ 
bility  of  the  miner  under  State  laws  re¬ 
lating  to  workmen’s  compensation  (in¬ 
cluding  compensation  for  occupational 
disease),  unemployment  compensation, 
or  disability  insurance. 

(b>  Benefit  payments  to  a  beneficiary 
for  a  month  are  reduced  (but  not  below 
zero)  by  an  amount  equal  to  any  pay¬ 
ments  of  State  benefits  received  by  such 
beneficiary  for  such  month. 

(c)  Where  a  State  benefit  is  paid 
periodically  but  not  monthly,  or  in  a  lump 
sum  as  a  commutation  of  or  a  substitute 
for  periodic  benefits,  the  reduction  under 
this  section  is  made  at  such  time  or  times 
and  in  such  amounts  as  the  Office  deter¬ 
mines  will  approximate  as  nearly  as  prac¬ 
ticable  the  reduction  required  under 
paragraph  (b)  of  this  section.  In  mak¬ 
ing  such  a  determination,  a  weekly  State 
benefit  is  multiplied  by  4*/3  and  a  bi¬ 
weekly  benefit  is  multiplied  by  2*6,  to 
ascertain  the  monthly  equivalent  for  re¬ 
duction  purposes. 

(d)  Amounts  paid  or  incurred,  or  to 
be  incurred,  by  the  individual  for  medi¬ 
cal,  legal,  or  related  expenses  in  con¬ 
nection  with  his  claim  for  State  benefits 
(defined  in  paragraph  (a)  of  this  sec¬ 
tion)  or  the  injury  or  occupational  dis¬ 
ease,  if  any,  on  which  such  award  of 
State  benefits  (or  settlement  agreement) 
is  based,  are  excluded  in  computing  the 
reduction  under  paragraph  (b)  of  this 
section,  to  the  extent  that  they  are  con¬ 
sonant  with  State  law.  Such  medical, 
legal,  or  related  expenses  may  be  evi¬ 
denced  by  the  State  benefit  award,  com¬ 
promise  agreement,  or  court  order  in 
the  State  benefit  proceedings,  or  by  such 


other  evidence  as  the  Administration 
may  require.  Such  other  evidence  may 
consist  of: 

(1)  A  detailed  statement  by  the  in¬ 
dividual’s  attorney,  physician,  or  the  em¬ 
ployer’s  insurance  carrier:  or 

(2)  Bills,  receipts,  or  canceled  checks: 
or 

(3)  Other  clear  and  convincing  evi¬ 
dence  indicating  the  amount  of  such 
expenses:  or 

(4)  Any  combination  of  the  foregoing 
evidence  from  which  the  amount  of  such 
expenses  may  be  determinable. 

Any  expenses  not  established  by  evi¬ 
dence  required  by  the  Administration  will 
not  be  excluded. 

§  720.640  Reduction*;  exec**  earning*. 

Benefit  payments  to  a  beneficiary  are 
reduced  by  an  amount  equal  to  the  de¬ 
ductions  which  would  be  made  with  re¬ 
spect  to  excess  earnings  under  the  provi- 
sions*of  sections  203  (b),  (f),  (g),  (h), 
(j),  and  (1)  of  the  Social  Security  Act  (42 
U.S.C.  403  (b),  (f),  (g),  (h),  (j),  and 
(1) ) ,  as  if  such  benefit  payments  were 
benefits  payable  under  section  202  of  the 
Social  Security  Act  (42  U.S.C.  402). 

§  720.645  Reduction*;  retroactive  effect 
of  an  additional  claim  for  benefit*. 

Beginning  with  the  month  in  which 
a  person  (other  than  a  miner)  files  a 
claim  and  becomes  entitled  to  benefits, 
the  benefits  of  other  persons  entitled  to 
benefits  with  respect  to  the  same  miner, 
are  adjusted  downward,  if  necessary,  so 
that  no  more  than  ..  the  permissible 
amount  of  benefits  (the  maximum 
amount  for  the  number  of  beneficiaries 
involved)  will  be  paid. 

§  720.650  More  than  one  reduction 
event. 

If  a  reduction  for  receipt  of  State 
benefits  and  a  reduction  on  account  of 
excess  earnings  are  chargeable  to  the 
same  month,  the  benefit  for  such  month 
is  first  reduced  (but  no  below  zero)  by 
the  amount  of  the  State  benefits,  and  the 
remainder  of  the  benefit  for  such  month, 
if  any,  is  then  reduced  (but  not  below 
zero)  by  the  amount  of  excess  earnings 
chargeable  to  such  month. 

§  720.655  Nonpayment  of  benefit*  to 
resident*  of  certain  State*. 

No  benefit  shall  be  paid  under  this 
part  to  the  residents  of  any  State  which, 
after  December  30,  1969,  reduces  the 
benefits  payable  to  persons  eligible  to  re¬ 
ceive  benefits  under  this  part,  under  its 
State  laws  which  are  applicable  to  its 
general  work  force  with  regard  to  work¬ 
men’s  compensation  (including  compen¬ 
sation  for  occupational  disease),  unem¬ 
ployment  compensation,  or  disability 
insurance  benefits  which  are  funded  in 
whole  or  in  part  out  of  employer  con¬ 
tributions. 

§  720.660  Overpayment*. 

(a)  General.  As  used  in  this  subpart, 
the  term  “overpayment”  includes  a  pay¬ 
ment  where  no  amount  is  payable  under 
Part  B  of  Title  IV  of  the  Act;  a  payment 
in  excess  of  the  amount  due  under  Part 
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B  of  Title  IV  of  the  Act;  a  payment  re¬ 
sulting  from  the  failure  to  reduce  bene¬ 
fits  under  section  412(b)  of  the  Act;  a 
payment  to  a  resident  of  a  State  whose 
residents  are  not  eligible  for  payment; 
and  a  payment  resulting  from  the  failure 
to  terminate  benefits  of  an  individual  no 
longer  entitled  thereto. 

<b>  Overpaid  beneficiary  ts  living.  If 
the  beneficiary  to  whom  an  overpayment 
was  made  is,  at  the  time  of  a  determina¬ 
tion  of  such  overpayment,  entitled  to 
benefits,  or  at  any  time  thereafter  be¬ 
comes  so  entitled,  no  benefit  for  any 
month  is  payable  to  such  individual,  ex¬ 
cept  as  provided  in  paragraph  <  c  >  of  this 
section,  until  an  amount  equal  to  the 
amount  of  the  overpayment  has  been 
withheld  or  refunded. 

<c»  Adjustment  by  withholding  part 
of  a  monthly  benefit.  Adjustment  under 
paragraph  (b>  of  this  section  may  be 
effected  by  withholding  a  part  of  the 
monthly  benefit  payable  to  a  beneficiary 
where  it  is  determined  that: 

<  1 )  Withholding  the  full  amount  each 
month  would  deprive  the  beneficiary  of 
income  required  for  ordinary  and  neces¬ 
sary  living  expenses; 

<2>  The  overpayment  was  not  caused 
by  the  beneficiary's  intentionally  false 
statement  or  representation,  or  willful 
concealment  of,  or  deliberate  failure  to 
furnish  material  information;  and 

<  3 )  Recoupment  can  be  effected  in  an 
amount  of  not  less  than  $10  a  month  and 
at  a  rate  which  would  not  extend  the 
period  of  adjustment  beyond  3  years 
after  the  initiation  of  the  adjustment 
action. 

<d>  Overpaid  beneficiary  dies  before 
adjustment.  If  an  overpaid  beneficiary 
dies  before  adjustment  is  completed 
under  the  provisions  of  paragraph  <b) 
of  this  section,  recovery  of  the  overpay¬ 
ment  shall  be  effected  through  repay¬ 
ment  by  the  estate  of  the  deceased  over¬ 
paid  beneficiary,  or  by  withholding  of 
amounts  due  the  estate  of  such  deceased 
beneficiary,  or  both. 

§  720.665  Notice  of  right  to  waiver 
consideration. 

Whenever  an  initial  determination  is 
made  that  more  than  the  correct  amount 
of  payment  has  been  made,  notice  of  the 
provisions  of  section  204(b)  of  the  Social 
Security  Act  regarding  waiver  of  adjust¬ 
ment  or  recovery  shall  be  sent  to  the 
overpaid  individual  and  to  any  other  in¬ 
dividual  against  whom  adjustment  or  re¬ 
covery  of  the  overpayment  is  to  be 
effected. 

§  720.670  When  waiver  of  adjust nienl 
or  recovery  may  be  applied. 

There  shall  be  no  adjustment  or  re¬ 
covery  in  any  case  where  an  incorrect 
payment  under  Part  B  of  Title  IV  of  the 
Act  has  been  made  with  respect  to  an 
individual — 

<a>  Who  is  without  fault,  and 

<b)  Adjustment  or  recovery  would 
either: 

(D  Defeat  the  purpose  of  Title  IV  of 
the  Act,  or 

<2>  Be  against  equity  and  good  con¬ 
science. 


§  720.675  Standards  for  waiver  of  ad¬ 
justment  or  recovery. 

The  standards  for  determining  the  ap¬ 
plicability  of  the  criteria  listed  in 
$  720.670  shall  be  the  same  as  those  ap¬ 
plied  by  the  Social  Security  Administra¬ 
tion  pursuant  to  20  CFR  410.561. 

§  720.680  Collection  and  compromise  of 
claims  for  overpayment. 

( a »  General  effect  of  the  Federal 
Claims  Collection  Act  of  1966.  Claims  by 
the  Office  of  Workmen's  Compensation 
Programs  against  an  individual  for  re¬ 
covery  of  overpayments  under  Part  B  of 
Title  IV  of  the  Act.  not  exceeding  the 
sum  of  $2,000,  exclusive  of  interest,  may 
be  compromised,  or  collection  suspended 
or  terminated  where  such  individual  or 
his  estate  does  not  have  the  present  or 
prospective  ability  to  pay  the  full  amount 
of  the  claim  within  a  reasonable  time 
(see  paragraph  (c)  of  this  section),  or 
the  cost  of  collection  is  likely  to  exceed 
the  amount  of  recovery  (see  paragraph 
«d)  of  this  section),  except  as  provided 
under  paragraph  (b)  of  this  section. 

( b )  When  there  will  be  no  compromise, 
suspension,  or  termination  of  collection 
of  a  claim  for  overpayment.  (1 )  Overpaid 
individual  alive.  In  any  case  where  the 
overpaid  individual  is  alive,  a  claim  for 
overpayment  will  not  be  compromised, 
nor  will  there  be  suspension  or  termina¬ 
tion  of  collection  of  the  claim  by  the 
Office  if  there  is  an  indication  of  fraud, 
the  filing  of  a  false  claim,  or  misrepre¬ 
sentation  on  the  part  of  such  individual 
or  on  the  part  of  any  other  party  having 
an  interest  in  the  claim. 

(2)  Overpaid  individual  deceased.  In 
any  case  where  the  overpaid  individual 
is  deceased:  (i)  A  claim  for  overpayment 
in  excess  of  $2,000  will  not  be  compro¬ 
mised,  nor  will  there  be  suspension  or 
termination  of  collection  of  the  claim  by 
the  Office  if  there  is  an  indication  of 
fraud,  the  filing  of  a  false  claim,  or  mis¬ 
representation  on  the  part  of  such  de¬ 
ceased  individual,  and  (ii>  a  claim  for 
overpayment  regardless  of  the  amount 
will  not  be  compromised,  nor  will  there 
be  suspension  or  termination  of  collec¬ 
tion  of  the  claim  by  the  Office  if  there  is 
an  indication  that  any  person  other  than 
the  deceased  overpaid  individual  had  a 
part  in  the  fraudulent  action  which  re¬ 
sulted  in  the  overpayment. 

(c)  Inability  to  pay  claim  for  recovery 
of  overpayment.  In  determining  whether 
the  overpaid  individual  is  unable  to  pay 
a  claim  for  recovery  of  an  overpayment 
under  Part  B  of  Title  IV  of  the  Act,  the 
Office  will  consider  such  individual's  age, 
health,  present  and  potential  income  (in¬ 
cluding  inheritance  prospects),  assets 
(e.g.,  real  property,  savings  account), 
possible  concealment  or  improper  trans¬ 
fer  of  assets,  and  assets  or  income  of  such 
individual  which  may  be  available  in  en¬ 
forced  collection  proceedings.  The  Office 
will  also  consider  exemptions  available 
to  such  individual  under  the  pertinent 
State  or  Federal  law  in  such  proceedings. 
In  the  event  the  overpaid  individual  is 
deceased,  the  Office  will  consider  the 
available  assets  of  the  estate,  taking  into 
account  any  liens  or  superior  claims 
against  the  estate. 


(d)  Cost  of  collection  or  litigative 
probabilities.  Where  the  probable  costs 
of  recovering  an  overpayment  under 
Part  B  of  title  IV  of  the  Act  would  not 
justify  enforced  collection  proceedings 
for  the  full  amount  of  the  claim  or  there 
is  doubt  concerning  the  Office’s  ability  to 
establish  its  claim  as  well  as  the  time 
w'hich  it  will  take  to  effect  such  collec¬ 
tion,  a  compromise  or  settlement  for  less 
than  the  full  amount  will  be  considered. 

<e>  Amount  of  compromise.  The 
amount  to  be  accepted  in  compromise  of 
a  claim  for  overpayment  under  Part  B 
of  title  IV  of  the  Act  shall  bear  a  reason¬ 
able  relationship  to  the  amount  which 
can  be  recovered  by  enforced  collection 
proceedings  giving  due  consideration  to 
the  exemptions  available  to  the  overpaid 
individual  under  State  or  Federal  law 
and  the  time  which  collection  will  take. 

(f)  Payment.  Payment  of  the  amount 
which  the  Office  has  agreed  to  accept  as 
a  compromise  in  full  settlement  of  a 
claim  for  recovery  of  an  overpayment 
under  Part  B  of  title  IV  of  the  Act  must 
be  made  within  the  time  and  in  the  man¬ 
ner  set  by  the  Office.  A  claim  for  such  re¬ 
covery  of  the  overpayment  shall  not  be 
considered  compromised  or  settled  until 
the  full  payment  of  the  compromised 
amount  has  been  made  within  the  time 
and  manner  set  by  the  Office.  Failure  of 
the  overpaid  individual  or  his  estate  to 
make  such  payment  as  provided  shall  re¬ 
sult  in  reinstatement  of  the  full  amount 
of  the  overpayment  less  any  amounts 
paid  prior  to  such  default. 

§  720.685  Underpayments. 

(a)  General.  As  used  in  this  subpart, 
the  term  “underpayment”  includes  a 
payment  in  an  amount  less  than  the 
amount  of  the  benefit  due  for  such 
month,  and  nonpayment  where  some 
amount  of  such  benefits  are  payable. 

(b)  Underpaid  individual  is  living.  If 
an  individual  to  whom  an  underpayment 
is  due  is  living,  the  amount  of  such  un¬ 
derpayment  will  be  paid  to  such  individ¬ 
ual  either  in  a  single  payment  (if  he  is 
not  entitled  to  a  monthly  benefit)  or  by 
increasing  one  or  more  monthly  benefit 
payments  to  which  such  individual  is  or 
becomes  entitled. 

(c)  Underpaid  individual  dies  before 
adjustment  of  underpayment.  If  an  indi¬ 
vidual  to  whom  an  underpayment  is  due 
dies  before  receiving  payment  or  nego¬ 
tiating  a  check  or  checks  representing 
such  payment,  such  underpayment  will 
be  distributed  to  the  living  person  (or 
persons)  in  the  highest  order  of  priority 
as  follows: 

(I),  The  deceased  individual's  surviv¬ 
ing  spouse  who  was  either: 

(1)  Living  in  the  same  household  with 
the  deceased  individual  at  the  time  of 
such  individual’s  death,  or 

<ii)  In  the  case  of  a  deceased  miner, 
entitled  for  the  month  of  death  to 
widow’s  black  lung  benefits. 

(2)  In  the  case  of  a  deceased  miner 
or  widow,  his  or  her  child  entitled  to 
benefits  as  the  surviving  child  of  such 
miner  or  widow  for  the  month  in  which 
such  miner  or  widow  died  (if  more  than 
one  such  child,  in  equal  shares  to  each 
such  child ) . 
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(3)  In  the  case  of  a  deceased  miner, 
his  parent  entitled  to  benefits  as  the  sur¬ 
viving  parent  of  such  miner  for  the 
month  in  which  such  miner  died  (if  more 
than  one  such  parent,  in  equal  shares  to 
each  such  parent) . 

(4>  The  surviving  spouse  of  the 
deceased  individual  who  does  not  qual¬ 
ify  under  subparagraph  (1)  of  this 
paragraph. 

(5)  The  child  or  children  of  the  de¬ 
ceased  individual  who  do  not  qualify 
under  subparagraph  (2)  of  this  para¬ 
graph  (if  more  than  one  such  child,  in 
equal  shares  to  each  such  child) . 

(6)  The  parent  or  parents  of  the  de¬ 
ceased  individual  who  do  not  qualify 
under  subparagraph  (3)  of  this  para¬ 
graph  (if  more  than  one  such  parent,  in 
equal  shares  to  each  such  parent). 

(7)  The  legal  representative  of  the 
estate  of  the  deceased  individual  as  de¬ 
fined  in  paragraph  (e)  of  this  section. 

(d)  In  the  event  that  a  person  who  is 
otherwise  qualified  to  receive  an  under¬ 
payment  under  the  provisions  of  para¬ 
graph  (c)  of  this  section,  dies  before 
receiving  payment  or  before  negotiating 
the  check  or  checks  representing  such 
payment,  his  share  of  the  underpayment 
will  be  divided  among  the  remaining 
living  person (s)  in  the  same  order  of 
priority.  In  the  event  that  there  is  (are) 
no  other  such  person(s),  the  underpay¬ 
ment  will  be  paid  to  the  living  person (s) 
in  the  next  lower  order  of  priority  under 
paragraph  (c)  of  this  section. 

<e)  Definition  of  legal  representative. 
The  term  “legal  representative,”  for  the 
purpose  of  qualifying  to  receive  an  un¬ 
derpayment,  generally  means  the  execu¬ 
tor  or  the  administrator  of  the  estate  of 
the  decreased  beneficiary.  However,  it 
may  also  include  an  individual,  institu¬ 
tion,  or  organization  acting  on  behalf  of 
an  unadministered  estate,  provided  the 
person  can  give  the  Administration  good 
acquittance  (as  defined  in  paragraph  (f) 
of  this  section) .  The  following  persons 
may  qualify  as  legal  representative  for 
purposes  of  this  section,  provided  they 
can  give  the  Administration  good  acquit¬ 
tance: 

(1)  A  person  who  qualifies  under  a 
State’s  “small  estate”  statute;  or 

(2)  A  person  resident  in  a  foreign 
country  who  under  the  laws  and  customs 
of  that  country,  has  the  right  to  receive 
assets  of  the  estate;  or 

( 3 )  A  public  administrator ;  or 

(4)  A  person  who  has  the  authority, 
under  applicable  law,  to  collect  the  assets 
of  the  estate  of  the  deceased  beneficiary. 

(f)  Definition  of  “ good  acquittance.” 
A  person  is  considered  to  give  the  Ad¬ 
ministration  “good  acquittance”  when 
payment  to  that  person  will  release  the 
Administration  from  further  liability  for 
such  payment. 

§  720.690  Relation  to  provisions  for  re¬ 
ductions  or  increases. 

The  amount  of  an  overpayment  or  un¬ 
derpayment  is  the  difference  between 
the  amount  actually  paid  to  the  bene¬ 
ficiary  and  the  amount  of  the  payment 
to  which  the  beneficiary  was  actually 
entitled.  Such  overpayment  or  under¬ 
payment,  for  example,  would  be  equal  to 
the  difference  between  the  amount  of  a 


benefit  in  fact  paid  to  the  beneficiary 
and  the  amount  of  such  benefit  as  re¬ 
duced  under  section  412(b)  of  the  Act, 
as  increased  pursuant  to  section  412(a) 
(1),  or  as  augmented  under  section  412 
(a)(3),  of  the  Act.  In  effecting  an  ad¬ 
justment  with  respect  to  an  overpay¬ 
ment,  no  amount  can  be  considered  as 
having  been  withheld  from  a  particular 
benefit  which  is  in  excess  of  the  amount 
of  such  benefit  as  so  reduced.  Overpay¬ 
ment  and  underpayment  simultaneously 
outstanding  on  account  of  the  same 
beneficiary  are  first  adjusted  against  one 
another  before  adjustment  pursuant  to 
the  other  provisions  of  this  subpart. 

§  720.695  Payment*  on  hclialf  of  an  in¬ 
dividual. 

(a)  When  it  appears  to  the  Office  that 
the  interest  of  a  beneficiary  entitled  to  a 
payment  under  Part  B  of  title  IV  of  the 
act  would  be  served  thereby,  certification 
of  payments  may  be  made  by  the  Office, 
regardless  of  the  legal  competency  or  in¬ 
competency  of  the  beneficiary  entitled 
thereto,  either  for  direct  payment  to  such 
beneficiary,  or  for  his  use  and  benefit  to 
a  relative  or  some  other  person  as  the 
“representative  payee”  of  the  beneficiary. 
When  it  appears  that  an  individual  who 
is  receiving  benefit  payments  may  be  in¬ 
capable  of  managing  such  payments  in 
his  own  interest,  the  Office  shall,  if  such 
individual  is  age  18  or  over  and  has  not 
been  adjudged  legally  incompetent,  con¬ 
tinue  payments  to  such  individual  pend¬ 
ing  a  determination  as  to  his  capacity  to 
manage  benefit  payments  and  the  selec¬ 
tion  of  a  representative  payee. 

(b)  As  used  in  §8  720.695-720.740,  the 
term  “beneficiary”  includes  the  depend¬ 
ent  of  a  miner  or  widow  who  could  qual¬ 
ify  for  certification  of  separate  payment 
of  an  augmentation  portion  of  such 
miner’s  or  widow’s  benefits. 

§  720.700  Submission  of  evidence  by 
representative  payee. 

Before  any  amount  shall  be  certified 
for  payment  to  any  relative  or  other  per¬ 
son  as  representative  payee  for  and  on 
behalf  of  a  beneficiary,  such  relative  or 
other  person  shall  submit  to  the  Office 
such  evidence  as  it  may  require  of  his 
relationship  to,  or  his  responsibility  for 
the  care  of.  the  beneficiary  on  whose  be¬ 
half  payment  is  to  be  made,  or  of  his  au¬ 
thority  to  receive  such  payment  The 
Office  may,  at  any  time  thereafter,  re¬ 
quire  evidence  of  the  continued  existence 
of  such  relationship,  responsibility  or  au¬ 
thority.  If  any  such  relative  or  other  per¬ 
son  fails  to  submit  the  required  evidence 
within  a  reasonable  period  of  time  after 
it  is  requested,  no  further  payments  shall 
be  certified  to  him  on  behalf  of  the  bene¬ 
ficiary  unless  for  good  cause  shown,  the 
default  of  such  relative  or  other  person 
is  excused  by  the  Office  and  the  required 
evidence  is  thereafter  submitted. 

§  720.705  Responsibility  of  representa¬ 
tive  payee. 

A  relative  or  other  person  to  whom  cer¬ 
tification  of  payment  is  made  on  behalf 
of  a  beneficiary  as  representative  payee 
shall,  subject  to  review  by  the  Office  and 
to  such  requirements  as  it  may  from  time 
to  time  prescribe,  apply  the  payments 
certified  to  him  on  behalf  of  a  beneficiary 


only  for  the  use  and  benefit  of  such  bene¬ 
ficiary  in  the  manner  and  for  the  pur¬ 
poses  determined  by  him  to  be  in  the 
beneficiary’s  best  interest. 

§  720.710  Use  of  benefits  for  current 
maintenance. 

Payments  certified  to  a  relative  or 
other  person  on  behalf  of  a  beneficiary 
shall  be  considered  as  having  been  ap¬ 
plied  for  the  use  and  benefit  of  the  bene¬ 
ficiary  when  they  are  used  for  the  bene¬ 
ficiary’s  current  maintenance — i.e.,  to 
replace  current  income  lost  because  of 
the  disability,  retirement,  or  death  of 
the  insured  individual.  Where  a  bene¬ 
ficiary  is  receiving  care  in  an  institu¬ 
tion,  current  maintenance  shall  include 
the  customary  charges  made  by  the  in¬ 
stitution  to  individuals  it  provides  with 
care  and  services  like  those  it  provides 
the  beneficiary  and  charges  made  for 
current  and  forseeable  needs  of  the 
beneficiary  which  are  not  met  by  the 
institution. 

§  720.715  Conservation  and  investment 
of  payments. 

Payments  certified  to  a  relative  or 
other  person  on  behalf  of  a  beneficiary 
which  are  not  needed  for  the  current 
maintenance  of  the  beneficiary  except  as 
they  may  be  used  pursuant  to  §  720.720, 
shall  be  conserved  or  invested  on  the 
beneficiary’s  behalf.  Preferred  invest¬ 
ments  are  U.S.  savings  bonds,  but  such 
funds  may  also  be  invested  in  accordance 
with  the  rules  applicable  to  investment 
of  trust  estates  by  trustees.  For  example, 
surplus  funds  may  be  deposited  in  an 
interest  or  dividend  bearing  account  in 
a  bank  or  trust  company  or  in  a  savings 
and  loan  association  if  the  account  is 
either  federally  insured  or  is  otherwise 
insured  in  accordance  with  State  law 
requirements.  Surplus  funds  deposited  in 
an  interest  or  dividend  bearing  account 
in  a  bank  or  trust  company  or  in  a  sav¬ 
ings  and  loan  association  must  be  in  a 
form  of  account  which  clearly  shows  that 
the  representative  payee  has  only  a 
fiduciary,  and  not  a  personal,  interest  in 
the  funds.  The  preferred  forms  of  such 
accounts  are  as  follows: 


(Name  of  beneficiary) 
by 


(Name  of  representative  payee) 
representative  payee;  or 


(Name  of  beneficiary) 
by 


(Name  of  representative  payee) 
trustee. 

U.S.  savings  bonds  purchased  with 
surplus  funds  by  a  representative  payee 
for  a  minor  should  be  registered  as 
follows: 


(Name  of  beneficiary) 

_ _  a  minor,  for 

(Social  Security  No.) 

whom _ _  is  repre- 

(Name  of  payee) 

sentative  payee  for  black  lung 
benefits. 
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US.  savings  bonds  purchased  with 
surplus  funds  by  a  representative  payee 
for  an  incapacitated  adult  beneficiary 
should  be  registered  as  follows: 


(Name  of  beneficiary) 

_ _ _ _ ,  for  whom 

(Social  Security  No.) 

_  is  representative 

(Name  of  payee) 

payee  for  black  lung  benefits. 

A  representative  payee  who  is  the 
legally  appointed  guardian  or  fiduciary 
of  the  beneficiary  may  also  register  U.S. 
savings  bonds  purchased  with  funds 
from  the  payment  of  benefits  under  Part 
B  of  title  IV  in  accordance  with  applica¬ 
ble  regulations  of  the  UJS.  Treasury  De¬ 
partment  (31  CFR  315.5  through  315.8). 
Any  other  approved  investment  of  the 
beneficiary’s  funds  made  by  the  repre¬ 
sentative  payee  must  clearly  show  that 
the  payee  holds  the  property  in  trust  for 
the  beneficiary. 

§  720.720  Use  of  benefits  for  bene¬ 
ficiary  in  institution. 

Where  a  beneficiary  is  confined  in  a 
Federal,  State  or  private  institution  be¬ 
cause  of  mental  or  physical  incapacity, 
the  relative  or  other  person  to  whom 
payments  are  certified  on  behalf  of  the 
beneficiary  shall  give  highest  priority  to 
expenditure  of  the  payments  for  the  cur¬ 
rent  maintenance  needs  of  the  bene¬ 
ficiary,  including  the  customary  charges 
made  by  the  institution  in  providing 
care  and  maintenance.  It  is  considered 
in  the  best  interests  of  the  beneficiary 
for  the  relative  or  other  person  to  whom 
payments  are  certified  cm  the  bene¬ 
ficiary’s  behalf  to  allocate  expenditure 
of  the  payments  so  certified  in  a  manner 
which  will  facilitate  the  beneficiary’s 
earliest  possible  rehabilitation  or  release 
from  the  institution  or  which  otherwise 
will  help  him  live  as  normal  a  life  as 
practicable  in  the  institutional  environ¬ 
ment. 

§  720.725  Support  of  legally  dcpenclent 
spouse,  child,  or  parent. 

If  current  maintenance  needs  of  a 
beneficiary  are  being  reasonably  met,  a 
relative  or  other  person  to  whom  pay¬ 
ments  are  certified  as  representative 
payee  on  behalf  of  the  beneficiary  may 
use  part  of  the  payments  so  certified  for 
the  support  of  the  legally  dependent 
spouse,  a  legally  dependent  child,  or  a 
legally  dependent  parent  of  the  bene¬ 
ficiary. 

§  720.730  Claims  of  creditors. 

A  relative  or  other  person  to  whom 
payments  under  Part  B  of  title  IV  of  the 
Act  are  certified  as  representative  payee 
on  behalf  of  a  beneficiary  may  not  be 
required  to  use  such  payments  to  dis¬ 
charge  an  indebtedness  of  the  bene¬ 
ficiary  which  was  incurred  before  the 
first  month  for  which  payments  are 
certified  to  a  relative  or  other  person  on 
the  beneficiary’s  behalf.  In  no  case,  how¬ 
ever,  may  siffch  payee  use  such  payments 
to  discharge  such  Indebtedness  of  the 
beneficiary  unless  the  current  and  rea¬ 


sonably  foreseeable  future  needs  of  the 
beneficiary  are  otherwise  provided  for. 

§  720.735  Accountability. 

A  relative  or  other  person  to  whom 
payments  are  certified  as  representative 
payee  on  behalf  of  a  beneficiary  shall 
submit  a  written  report  in  such  form  and 
at  such  times  as  the  Office  may  require, 
accounting  for  the  payments  certified  to 
him  on  behalf  of  the  beneficiary  unless 
such  payee  is  a  court-appointed  fiduciary 
and,  as  such,  is  required  to  make  an  an¬ 
nual  accounting  to  the  court,  in  which 
case  a  true  copy  of  each  such  account 
filed  with  the  court  may  be  submitted 
in  lieu  of  the  accounting  form  prescribed 
by  the  Office.  If  any  such  relative  or  other 
person  fails  to  submit  the  required  ac¬ 
counting  within  a  reasonable  period  of 
time  after  it  is  requested,  no  further 
payments  shall  be  certified  to  him  on  be¬ 
half  of  the  beneficiary  unless  for  good 
cause  shown,  the  default  of  such  relative 
or  other  person  is  excused  by  the  Office, 
and  the  required  accounting  is  there¬ 
after  submitted. 

§  720.740  Transfer  of  accumuluted 
benefit  payments. 

A  representative  payee  who  has  con¬ 
served  or  invested  funds  from  payments 
under  Part  B  of  title  IV  of  the  Act  cer¬ 
tified  to  him  on  behalf  of  a  beneficiary 
shall,  upon  direction  of  the  Office,  trans¬ 
fer  any  such  funds  (including  interest 
earned  from  investment  of  such  funds) 
to  a  successor  payee  appointed  by  the 
Office,  or,  at  the  option  of  the  Office, 
shall  transfer  such  funds,  including  in¬ 
terest,  to  the  Office  for  recertification  to 
a  successor  payee  or  to  the  beneficiary. 

4.  In  rules  to  be  promulgated  before 
December  31,  1972,  to  effectuate  provi¬ 
sions  of  Part  C  of  title  IV  of  the  Coal 
Mine  Health  and  Safety  Act  of  1969  (83 
Stat.  792,  30  U.S.C.  901  et  seq.)  as 
amended  by  the  Black  Lung  Benefits 
Act  of  1972  (Public  Law  92-303,  86  Stat. 
156),  it  is  proposed  to  include  in  a  new 
Part  725  of  Chapter  6,  Title  20  of  the 
Code  of  Federal  Regulations  rules  deal¬ 
ing  with  the  determination  and  adjudi¬ 
cation  of  the  liability  of  coal  mine  opera¬ 
tors  for  black  lung  benefits  under  Part  C 
of  title  IV  of  such  Act,  for  which  provi¬ 
sions  in  substance  as  follows  are  being 
considered: 

a.  New  sections  on  liability  of  coal 
mine  operators  to  be  included  in  the 
proposed  new  Part  725  of  title  20  which 
would  read  substantially  as  follows: 

§  725.  Scope  and  policy. 

In  enacting  the  Coal  Mine  Health  and 
Safety  Act  of  1969,  as  amended  by  the 
Black  Lung  Benefits  Act  of  1972  (“the 
Act’’  as  used  in  this  part  means  such  Act 
as  amended) ,  Congress  sought  to  trans¬ 
fer  the  responsibility  for  the  payment  of 
black  lung  benefits,  to  the  greatest  ex¬ 
tent  possible,  from  the  Federal  govern¬ 
ment  to  the  coal  mine  operators  as  of 
January  1,  1974.  It  is  the  policy  of  the 
Department  of  Labor  to  implement  and 
execute  in  this  part  this  congressional 
intent  as  fully  and  fairly  as  is  practicable. 


§725.  Responsible  operator  defined. 

The  individuals,  corporations,  or  any 
other  entities,  adjudged  to  be  the  coal 
mine  operators  responsible  in  whole  or 
in  part  for  a  claimant’s  pneumoconiosis 
are  the  “responsible  operators”  and  will, 
after  December  31,  1973,  bear  the  lia¬ 
bility,  as  provided  in  title  IV  of  the  Act. 
for  the  payment  of  benefits  awarded 
pursuant  to  the  provisions  of  section 
415  of  Part  B  and  the  provisions  of 
Part  C  of  the  Act. 

§  725.  Prior  operator,  successor  op¬ 
erator. 

(a)  Any  coal  mine  operator  who,  after 
December  30,  1969,  acquired  his  mine 
or  substantially  all  the  assets  of  his  mine 
from  a  prior  operator,  who  was  an  opera¬ 
tor  of  that  mine,  on,  or  after  Decem¬ 
ber  30,  1969,  shall  be  liable  for  and  shall, 
in  accordance  with  section  423  of  the  Act, 
secure  the  payment  of  all  benefits  which 
would  have  been  payable  by  the  prior 
operator  with  respect  to  miners  pre¬ 
viously  employed  in  that  mine  if  the 
acquisition  had  not  occurred  and  the 
prior  operator  had  continued  to  operate 
the  mine. 

(b)  Paragraph  (a)  of  this  section  not¬ 
withstanding.  any  prior  operator  may, 
under  appropriate  circumstances  and  in 
accordance  with  the  requirements  of  due 
process  of  law  and  considerations  of 
fairness  and  equity,  be  held  liable  for 
the  payment  of  all  benefits  awarded  pur¬ 
suant  to  the  Act. 

§  725.  Presumption  of  operator's  liabil¬ 
ity. 

In  the  event  that  an  operator  is  desig¬ 
nated  a  “responsible  operator”  pursuant 
to  9S - there  shall  be  a  pre¬ 

sumption  that  the  miner’s  work  related 
pneumoconiosis  arose  in  whole  or  in  part 
sufficiently  to  occasion  liability,  out  of 
his  employment  with  such  operator. 

b.  A  new  section  to  be  included  in  the 
proposed  new  Part  725  of  title  20,  setting 
forth  criteria  for  determining  the  iden¬ 
tity  of  responsible  operators  in  language 
the  substance  of  which  would  accord 
with  one  of  the  following  three  alterna¬ 
tives  for  the  text  of  such  section: 

Alternative  I 

§  725.00  Criteria  for  determining  re¬ 
sponsible  operator  I;  length  of  em¬ 
ployment  concept.  • 

The  Office  of  Workmen’s  Compensa¬ 
tion  Programs  will  determine  the  identity 
of  the  responsible  operator  in  accordance 
with  the  following  criteria: 

(a)  The  period  beginning  on  January 
1,  1955  (15  years  prior  to  the  enactment 
of  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969),  and  ending  on  the 
date  a  miner  discovers  that  he  is  totally 
disabled  due  to  pneumoconiosis  shall  be 
known  as  the  miner’s  base  years. 

(1)  That  coal  mine  operator  for 
whom  the  claimant  miner  had  the  long¬ 
est  period  of  cumulative  employment 
within  the  base  years  shall  be  liable  for 
the  payment  of  any  benefits  awarded  on 
account  of  that  miner’s  disability,  pro¬ 
vided  that  the  miner  had  at  least  1  year 
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of  cumulative  employment  with  that 
operator. 

(2)  If  the  operator  with  whom  the 
miner  had  the  longest  period  of  cumula¬ 
tive  employment  during  the  base  years  is 
no  longer  financially  responsible,  then 
the  Office  of  Workmen’s  Compensation 
programs  will  determine  the  mine  opera¬ 
tor  with  whom  the  miner  had  the  longest 
period  of  cumulative  employment  diming 
the  base  years  and  who  is  financially  re¬ 
sponsible.  This  operator  shall  then  be 
designated  the  responsible  operator  and 
shall  be  liable  for  the  payment  of  all  ben¬ 
efits  awarded  pursuant  to  the  Act,  pro¬ 
vided  that  the  miner  had  at  least  1  year 
of  cumulative  employment  with  that  coal 
mine  operator. 

(b)  If  the  miner  had  no  employment 
during  his  base  years  or  if  liability  under 

(a)  of  this  section  cannot  be  applied,  the 
operator  with  whom  the  miner  had  the 
longest  period  of  cumulative  employment 
and  who  is  financially  responsible  shall 
be  liable  for  all  benefits  payable  pursuant 
to  the  Act,  provided  that  the  miner  had 
at  least  1  year  of  cumulative  employment 
with  that  operator. 

Alternative  II 

§  725.  Criteria  for  determining  re¬ 
sponsible  operator  II;  last  operator 
concept. 

The  Office  of  Workmen’s  Compensa¬ 
tion  programs  will  determine  the  iden¬ 
tity  of  the  responsible  operator  in  ac¬ 
cordance  with  the  following  criteria.  The 
last  coal  mine  operator  with  whom  the 
miner  had  at  least  1  year  of  cumulative 
employment  and  who  is  financially  re¬ 
sponsible  shall  be  designated  the  respon¬ 
sible  operator  and  shall  be  liable  for  the 
payment  of  any  benefits  awarded  on 
account  of  that  miner’s  disability  due  to 
pneumoconiosis.  For  purposes  of  admin¬ 
istering  this  rule,  the  Office  is  authorized, 
beginning  with  the  last  operator  with 
whom  the  miner  worked,  to  chronologi¬ 
cally  list  a  miner's  entire  employment 
history.  The  first  operator  appearing  on 
that  list  with  whom  the  miner  had  at 
least  1  year  of  cumulative  employment 
and  who  is  financially  responsible  shall 
be  the  responsible  operator. 

Alternative  III 

'  §  725.  Criteria  for  determining  re¬ 
sponsible  operator  III;  apportion¬ 
ment  concept. 

The  Office  of  Workmen's  Compensa¬ 
tion  programs  will  determine  the  identity 
of  the  responsible  operator  in  accord¬ 
ance  with  the  following  criteria: 

(a)  The  period  beginning  on  January 
1,  1955  (15  years  prior  to  the  enactment 
of  the  Coal  Mine  Health  and  Safety  Act 
of  1969) ,  and  ending  on  the  date  a  miner 
discovers  that  he  is  totally  disabled  due 
to  pneumoconiosis  shall  be  known  as  the 
miner’s  base  years. 

(1)  The  Office  shall  compile  the  min¬ 
ers  employment  history  during  the  base 
years.  Each  operator  with  whom  the 
miner  had  at  least  1  year  of  cumulative 
employment  during  the  base  years  and 
who  is  financially  responsible  shall  be 
liable  for  the  payment  of  all  benefits  in 
proportion  to  the  number  of  months  in 
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the  base  period  during  which  the  miner 
was  employed  with  that  operator.  For 
example,  if  a  miner  worked  5  years  with 
operator  X,  2  years  with  operator  Y,  and 
8  years  with  operator  Z  during  the  base 
period  and  all  three  operators  are  finan¬ 
cially  responsible,  operator  X  shall  be 
liable  for  of  the  total  benefits;  oper¬ 
ator  Y  shall  be  liable  for  ^5  of  the  total 
benefits,  and  operator  Z  shall  be  liable 
for  *15  of  the  total  benefits.  If  operator 
X  is  not  financially  responsible  and  oper¬ 
ators  Y  and  Z  are  financially  responsible, 
then  operator  Y  shall  be  liable  for  -m 
of  the  total  benefits  and  operator  Z  shall 
be  liable  for  ^0  of  the  total  benefits.  If 
operators  X  and  Y  are  not  financially 
responsible  and  operator  Z  is  financially 
responsible,  then  operator  Z  shall  be  li¬ 
able  for  %  or  all  of  the  benefits  payable 
to  the  miner. 

(2)  For  purposes  of  determining  the 
operator  with  whom  a  miner  worked  dur¬ 
ing  any  given  month,  the  operator  with 
whom  the  miner  worked  on  the  first  day 
of  that  month  shall  have  that  month 
attributed  to  his  portion  of  the  liability. 
If  the  miner  was  not  employed  on  the 
first  day  of  that  month  or  the  operator 
with  whom  the  miner  was  employed  on 
the  first  day  of  that  month  is  not  finan¬ 
cially  responsible,  then  the  first  operator 
with  whom  the  miner  was  employed  dur¬ 
ing  that  month  and  who  is  financially 
responsible  shall  have  that  month  at¬ 
tributed  to  his  portion  of  the  total 
liability. 

<b)  If  the  miner  had  no  employment 
during  the  base  years  or  if  liability  under 
paragraph  (a)  of  this  section  cannot  be 
applied,  then  liability  shall  be  appor¬ 
tioned  among  all  other  operators  with 
whom  the  miner  had  at  least  1  year  of 
cumulative  employment  and  who  are  fi¬ 
nancially  responsible,  in  the  same  fashion 
as  liability  is  apportioned  pursuant  to 
paragraph  (a)  of  this  section. 

(c)  In  any  event,  if  there  is  (are)  any 
operator  or  operators  under  paragraphs 
(a)  or  (b)  of  this  section  with  whom  the 
miner  had  at  least  1  year  of  cumulative 
employment  and  who  is  (are)  financially 
responsible,  that  operator  or  those  opera¬ 
tors  shall  fully  assume  or  proportionately 
share  the  liability  for  all  benefits 
awarded.  In  such  a  case  no  liability  for 
benefits  shall  devolve  upon  the  Depart¬ 
ment  of  Labor  after  December  31,  1973, 
pursuant  to  section  424  of  Part  C  of  Title 
IV  of  the  Act. 

c.  New  sections  providing  for  the  ad¬ 
judication  of  the  liability  of  a  responsi- 
bile  operator  to  read  substantially  as 
follows: 

§  725.  Notification  of  operators. 

(a)  Before  a  claim  for  benefits  under 
Title  IV  of  the  Act  is  filed  with  a  deputy 
commissioner  for  determination,  the 
Office  will  have  ascertained,  to  the  ex¬ 
tent  possible,  the  identity  of  any  coal 
mine  operators  whose  liability  as  respon¬ 
sible  operators  for  payment  of  benefits  to 
the  claimant  may  be  established  by  the 
evidence  submitted  or  obtained  in  con¬ 
nection  with  the  claim.  (See  § _ ) 

Each  such  operator  will  be  notified  of 
the  pending  claim  promptly  upon  its  fil¬ 


ing  with  the  deputy  commissioner  and  of 
the  fact  that  his  liability  for  payment 
of  benefits  will  be  one  of  the  issues  to  be 
resolved  in  the  determination  of  the 
claim.  Such  notification  will  include  a 
copy  of  the  claimant’s  completed  claim 
form,  the  medical  evaluation  report  from 
an  approved  physician,  and  a  cover  letter 
informing  the  operator  of  the  nature  of 
the  evidence  relied  on  by  the  Office  to 
support,  prima  facie,  a  determination 
that  the  operator  is  liable  for  payment 
of  benefits  to  the  claimant.  The  notifica¬ 
tion  shall  advise  the  operator  that  a  re¬ 
sponse  to  the  notice  as  provided  in 
§ - should  be  made  as  soon  as  possi¬ 

ble  and  that  in  the  event  of  a  failure  to 
respond  within  60  days  from  the  date  of 
mailing  of  the  notice  the  Office  will  pro¬ 
ceed  to  the  final  adjudication  of  the 
claim. 

(b)  The  notification  described  in  para¬ 
graph  (a)  of  this  section  shall  be  made 
by  certified  mail,  with  proof  of  delivery 
requested. 

§  725.  Operator’s  response  to  notifi¬ 
cation. 

(a)  Within  the  60 -day  period  de¬ 
scribed  in  § _ a  notified  coal  mine 

operator  shall  respond  to  the  notice  as 
provided  in  the  following  paragraphs. 

(b)  If  the  operator  does  not  contest 
the  claim  or  his  liability  under  the  Act 
for  payment  of  benefits  to  the  claimant 
he  shall  so  state  either: 

(1)  By  letter  mailed  to  the  Office  of 
Workmen’s  Compensation  Programs,  U.S. 
Department  of  Labor,  Washington,  D.C. 
20211;  or 

(2)  By  completing  and  mailing  Form 
CM-902  (Employer’s  First  Report  and 
Answer  to  Claim  for  Benefits)  to  such 
address. 

(c)  If  the  notified  operator  contests 
the  claim  or  his  liability  for  payment  of 
benefits  to  the  claimant  for  any  period 
after  December  31,  1973,  he  shall  so  state 
by  transmitting  to  the  Office  a  completed 
Form  CM-902  setting  forth  generally  his 
reasons  for  controverting  the  claim  or 
his  liability  to  pay  benefits  that  may  be 
awarded,  together  with  a  detailed  de¬ 
scription  of  any  evidence  relied  upon  as 
a  basis  for  such  contest. 

§  725.  Operator’s  medical  evidence. 

(a)  If  a  notified  operator  chooses  to 
contest  his  liability  he  may  request  an 
additional  medical  examination  of  the 
claimant.  This  examination  shall  be  con¬ 
ducted  by  a  physician  selected  by  the 
operator  from  his  panel  of  specialists  ap¬ 
proved  by  the  Department  of  Labor,  and 
shall  be  performed  at  the  operator’s  ex¬ 
pense.  The  operator  shall  make  the  ar¬ 
rangements  for  the  conduct  of  the  exam¬ 
ination  and  at  the  conclusion  of  the  ex¬ 
amination  shall  promptly  submit  to  the 
Office  of  Workmen’s  Compensation  Pro¬ 
grams,  in  Washington,  D.C.  a  copy  of  the 
approved  physician’s  examination  report. 

(b)  In  the  event  that  the  claimant  will 
not  submit  to  this  examination  requested 
by  the  operator,  the  deputy  commissioner 
assigned  the  responsibility  for  the  ad¬ 
judication  of  the  claim  shall  be  promptly 
notified.  Upon  the  receipt  of  such  notice 
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the  deputy  commissioner  shall  notify  the 
claimant-miner  that  no  final  adjudica¬ 
tion  of  his  claim  may  be  had  until  the 
claimant-miner  undergoes  this  medical 
examination. 

§  725.  Failure  lo  notify  responsible  op¬ 
erator;  later  notifieation.  Procedure 
for  adjudieation  of  operator's  lia¬ 
bility. 

At  any  time  after  a  mine  operator 
notified  pursuant  to  § _  has  re¬ 

sponded  to  the  allegations  of  his  liability 
pursuant  to  § _ the  deputy  com¬ 

missioner  assigned  the  responsibility  for 
adjudicating  the  case  may  order  a  pre- 
hearing  conference  or  a  formal  hearing 
at  a  time  and  place  convenient  to  all  par¬ 
ties.  The  particulars  describing  the  or¬ 
ganization  and  conduct  of  both  the  pre- 
hearing  conference  and  the  formal  hear¬ 
ing  are  described  fully  in  Subpart  —  of 
this  part.  (See  §8 _ - _ ) 

§  72S.  Failure  lo  notify  responsible  op¬ 
erator;  later  notificatoin.  Failure  to 
respond  to  notice  of  claim. 

(a)  If  a  notified  operator  does  not  re¬ 
spond  within  the  60  day  period  described 

in  § _ the  Office  shall  proceed  to  the 

final  adjudication  of  the  claim.  In  such 
a  case  a  prehearing  conference  may  be 
scheduled  pursuant  to  Subpart  —  of  this 
part.  The  alleged  responsible  operator 
will  be  given  at  least  10  days  notice  by 
certified  mail  of  the  prehearing  confer¬ 
ence.  He  or  his  representative  may  ap¬ 
pear  at  the  conference  and  at  that  time 
contest  his  liability. 

(b)  If  an  allegedly  responsible  opera¬ 
tor  does  not  appear  at  the  prehearing 
conference  the  Office  shall  schedule  a 
formal  hearing  to  be  conducted  pursuant 
to  Subpart  —  of  this  part.  The  operator 
will  once  again  be  given  10  days  notice 
by  certified  mail  of  the  time  and  place 
of  the  hearing  and  he  or  his  authorized 
representative  may  appear  at  and  fully 
participate  in  the  formal  hearing. 

(c)  If  at  any  time  after  the  running  of 

the  60  day  period  described  in  § _ 

but  prior  to  the  issuance  of  a  formal  deci¬ 
sion  and  order,  an  allegedly  responsible 
operator  seeks  to  be  heard,  that  operator 
may  be  required  to  complete  and  trans¬ 
mit  a  Form  CM-902  to  the  Office. 

<d>  If  an  allegedly  responsible  opera¬ 
tor  does  not  appear  at  the  formal  hear¬ 
ing  and  has  not  filed  an  answer  to  the 
allegations  of  his  liability,  then  it  shall 
be  presumed  that  such  operator  does  not 
contest  his  liability  and  the  deputy  com¬ 
missioner  shall  proceed  with  the  conduct 
of  the  formal  hearing  and  shall  issue 
findings  of  fact,  conclusions  of  law,  and 
an  order  for  benefits  pursuant  to  Sub¬ 
part  —  of  this  part.  The  notified  opera¬ 
tor  shall  be  bound  by  the  determination 
of  the  deputy  commissioner  and  may  not 
thereafter  contest  his  liability  for  the 
payment  of  benefits  to  the  claimant. 
Nothing  in  this  part  shall  be  construed  to 
require  any  operator  to  pay  any  benefits 
for  any  month  prior  to  January  1,  1974. 

(e)  In  the  event  that  a  notified  coal 
mine  operator  or  his  representative  does 
not  appear  at  the  formal  hearing  and 
has  not  responded  to  the  claim  filed 
against  him,  the  hearing  shall  neverthe¬ 
less  be  conducted  and  stenographically 
reported  pursuant  to  Subpart  —  of  this 


part  —  of  this  part _ In  respect 

to  the  issue  of  such  notified  coal  mine 
operator’s  liability,  the  deputy  commis¬ 
sioner  shall  admit  into  the  record  the 
medical  evidence  contained  in  the  ap¬ 
proved  physician’s  report  (See  § _ ), 

evidence  of  the  employment  history  of 
the  miner,  and  any  other  information 
deemed  pertinent  to  the  question  of  the 
notified  mine  operator’s  liability.  Upon 
this  record,  the  deputy  commissioner 
shall  determine  his  findings  of  fact, 
conclusions  of  law,  and  final  decision 
and  order,  and  shall  determine  and  in 
his  written  opinion  state  whether  or  not 
and  the  extent  if  any  to  which  such 
notified  coal  mine  operator  is  an  opera¬ 
tor  responsible  for  the  payment  of 
benefits  to  the  claimant  for  any  months 
after  December  31,  1973. 

§  725.  Failure  to  notify  responsible  op¬ 
erator;  later  notifieation. 

(a)  No  operator  may  be  bound  by  any 

determination  as  to  his  liability  unless 
he  has  been  properly  notified  of  all  for¬ 
mal  adjudicatory  proceedings  and  of¬ 
fered  an  opportunity  to  participate.  Any 
operator  may  intervene  without  preju¬ 
dice  in  the  proceedings  at  any  time  prior 
to  final  adjudication  pursuant  to 
§§ _ _ _ 

(b)  If  at  the  time  a  claim  under  the 
Act  is  ripe  for  adjudication  there  ap¬ 
pears  to  be  no  known  or  identifiable 
responsible  operator,  the  deputy  com¬ 
missioner  shall  proceed  to  determine  the 
claimant’s  entitlement  to  benefits.  How¬ 
ever,  if  at  any  time  during  or  after  the 
adjudicatory  proceedings  the  claimant  or 
the  Secretary  of  Labor  becomes  aware  of 
the  existence  of  a  possibly  responsible 
operator,  that  operator  shall  be  given 
notice  of  the  claim  and  that  he  may  be 
held  liable  for  payment  of  benefits,  shall 
be  supplied  with  copies  of  the  record  of 
all  proceedings  already  conducted,  and 
shall  be  given  60  days  within  which  to 

answer  pursuant  to  § _  of  this 

subpart. 

(c)  If  it  becomes  necessary  under  cir¬ 
cumstances  contemplated  in  this  section 
to  hold  a  new  formal  hearing  to  deter¬ 
mine  the  responsibility  of  a  coal  mine 
operator,  the  subject  matter  of  that 
hearing  shall  be  limited  to  the  responsi¬ 
bility  of  that  coal  mine  operator  for  the 
payment  of  benefits  on  the  particular 
claim  after  December  31,  1973.  There 
shall  be  no  reopening  or  readjudication 
of  a  claimant’s  entitlement  to  benefits 
under  Part  B  of  the  Act. 

Signed  at  Washington,  D.C.,  this  5th 
day  of  September  1972. 

Richard  J.  Grunewald, 
Assistant  Secretary  for 

Employment  Standards. 

|FR  Doc.72-15196  Filed  9-6-72:8:45  am] 

[  20  CFR  Part  717  1 
BLACK  LUNG  BENEFITS  ACT  OF  1972 

Manner  and  Place  of  Filing  Benefit 

Claims  Between  July  1  and  Decem¬ 
ber  31,  1973  and  Preliminary  Proc¬ 
essing  of  Such  Claims 

Pursuant  to  authority  contained  in 
section  7  of  Public  Law  92-303,  86  Stat. 


'156,  entitled  the  Black  Lung  Benefits 
Act  of  1972,  which  amended  Title  IV  of 
the  Federal  Coal  Mine  Health  and  Safety 
Act  of  1969,  83  Stat.  742,  by  adding  a  new 
section  415  in  Part  B  thereof,  it  is  pro¬ 
posed  to  amend  20  CFR  Chapter  VI  by 
adding  thereto  a  new  Part  717  to  read  as 
set  forth  below. 

Interested  persons  are  invited  to  sub¬ 
mit  written  data,  views,  or  arguments 
concerning  the  proposed  regulations  to 
the  Employment  Standards  Administra¬ 
tion,  U.S.  Department  of  Labor,  Wash¬ 
ington,  D.C.  20210,  on  or  before  Septem¬ 
ber  20,  1972. 

The  proposed  Part  717  reads  as  fol¬ 
lows: 

PART  71 7— FILING  AND  PRELIMINARY 
PROCESSING  OF  CLAIMS  FOR 
BLACK  LUNG  BENEFITS  AFTER 
JUNE  30,  1973  UNDER  TITLE  IV, 
PART  B,  SECTION  415  OF  THE  FED¬ 
ERAL  COAL  MINE  HEALTH  AND 
SAFETY  ACT  AS  AMENDED 
Introduction 

Sec. 

717.1  Purpose  and  scope  of  this  part. 

717.2  Applicability  of  20  CFR  Part  715. 

Who  May  File  Claims 

717.101  Who  may  submit  and  perfect  a 

claim. 

717.102  Evidence  of  authority  to  execute  a 

claim  on  behalf  of  another. 

717.103  Claimant  must  be  alive  when  claim 

is  submitted. 

Procedure  for  Filing  Claims 

717.111  Claims  forms. 

717.112  Procedure  for  submitting  claim. 

717.113  When  a  claim  is  considered  to  have 

been  submitted;  time  of  submit¬ 
ting  claim. 

717.114  Requests  and  notices  to  be  in  writ¬ 

ing. 

717.115  When  written  statement  is  consid¬ 

ered  a  claim. 

Processing  of  Claim 

717.121  Completion  and  transmittal  of 

claims  forms. 

717.122  Medical  evidence. 

717.123  Reimbursement  for  reasonable  ex¬ 

penses  in  obtaining  medical  evi¬ 
dence. 

717.124  Development  of  evidence. 

Authority:  The  provisions  of  this  Part 
717  are  Issued  under  section  415,  86  Stat.  156. 

Introduction 

§  717.1  Purpose  and  scope  of  this  part. 

(a)  This  Part  717  contains  the  general 
rules  of  the  Departments  of  Labor  and 
Health,  Education,  and  Welfare,  provid¬ 
ing  for  the  filing  after  June  30,  1973,  and 
preliminary  processing  of  claims  under 
Part  B  of  Title  IV  (Black  Lung  Benefits) 
of  the  Federal  Coal  Mine  Health  and 
Safety  Act  of  1969,  as  amended  by  the 
Black  Lung  Benefits  Act  of  1972.  The 
regulations  contained  in  this  part  imple¬ 
ment  the  policies  of  the  Departments  of 
Labor  and  Health,  Education,  and  Wel¬ 
fare,  and  of  the  Congress  to  insure  a 
smooth,  orderly  and  equitable  transition 
from  the  period  prior  to  July  1,  1973, 
during  which  the  primary  responsibility 
for  the  administration  of  the  black  lung 
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benefits  program  lies  with  the  Depart¬ 
ment  of  Health,  Education,  and  Welfare, 
to  the  period  in  which  the  primary  re¬ 
sponsibility  for  the  administration  of 
that  benefit  program  devolves  upon  the 
State  workmen’s  compensation  agencies 
or  the  Department  of  Labor  pursuant  to 
Part  C  of  Title  IV  of  the  Act  as  amended. 

(b)  Section  415(a)  of  the  Act  requires 
that  the  manner  and  place  of  filing  new 
claims  for  benefits  under  Part  B  of  title 
IV  of  the  Act  after  June  30,  1973,  shall  be 
in  accordance  with  regulations  issued 
jointly  by  the  Secretary  of  Health,  Edu¬ 
cation,  and  Welfare  and  the  Secretary 
of  Labor,  which  regulations  shall  pro¬ 
vide,  among  other  things,  that  “such 
claims  may  be  filed  in  district  offices  of 
the  Socal  Security  Administration  and 
thereafter  transferred  to  the  jurisdiction 
of  the  Department  of  Labor  for  further 
consideration.”  To  effectuate  this  re¬ 
quirement  of  the  Act,  this  part  is  issued 
as  a  joint  regulation  of  the  Department 
of  Labor  and  the  Department  of  Health, 
Education,  and  Welfare. 

§  717.2  Applicability  of  20  CFR  Pari 
715. 

Part  715  of  this  chapter  describes  gen¬ 
erally  the  statutory  provisions  pertinent 
to  the  responsibilities  of  the  Secretary  of 
Labor  under  title  IV  of  the  Act,  includ¬ 
ing  the  special  responsibilities  delineated 
in  section  415  of  the  Act  with  respect  to 
claims  filed  under  Part  B  of  title  IV  dur¬ 
ing  the  period  commencing  July  1,  1973, 
the  definitions  applicable  thereto,  guide¬ 
lines  relating  to  eligibility  for  benefits, 
and  the  appropriate  policy  concerning 
disclosure  of  program  information  and 
records.  The  matter  contained  in  Part 
715  is  hereby  made  applicable,  wherever 
appropriate,  to  this  Part  717. 

Who  Mat  Pile  Claims 

§  717.101  Who  may  submit  and  perfect 
a  claim. 

The  Office  determines  who  is  the 
proper  party  to  execute  a  claim  in  ac¬ 
cordance  with  the  following  rules: 

(a)  If  the  claimant  has  attained  the 
age  of  18,  is  mentally  competent,  and  is 
physically  able  to  execute  the  claim,  the 
claim  shall  be  executed  by  him.  Where, 
however,  paragraph  (d)  of  this  section 
applies,  the  claim  may  also  be  executed 
by  the  claimant’s  legal  guardian,  com¬ 
mittee,  or  other  representative. 

(b)  If  the  claimant  is  between  the 
ages  of  16  and  18,  is  mentally  competent, 
has  no  legally  appointed  guardian,  com¬ 
mittee,  or  other  representative,  and  is 
not  in  the  care  of  any  person,  such 
claimant  may  execute  the  claim  upon 
filing  a  statement  on  the  prescribed  form 
indicating  capacity  to  act  on  his  own 
behalf. 

(e)  If  the  claimant  is  mentally  compe¬ 
tent  but  has  not  attained  age  18  and  is 
in  the  care  of  a  person,  the  claim  may  be 
executed  by  such  person. 

(d)  If  the  claimant  (regardless  of  his 
age)  has  a  legally  appointed  guardian, 
committee,  or  other  representative,  the 
claim  may  be  executed  by  such  guardian, 
committee,  or  representative. 


(e)  If  the  claimant  (regardless  of  his 
age)  is  mentally  incompetent  or  is  physi¬ 
cally  unable  to  execute  the  claim,  it  may 
be  executed  by  the  person  who  has  the 
claimant  in  his  care  or  by  a  legally  ap¬ 
pointed  guardian,  committee,  or  other 
representative. 

(f)  Where  the  claimant  is  in  the  care 
of  an  institution  and  is  not  mentally 
competent  or  physically  able  to  execute 
a  claim,  the  manager  or  principal  officer 
of  such  institution  may  execute  the  claim. 

(g)  For  good  cause  shown,  the  Office 
may  accept  a  claim  executed  by  a  person 
other  than  one  described  in  paragraph 
(b),  (c),  (d),  (e),  or  (f)  of  this  section. 

§  717.102  Evidence  of  authority  to  exe¬ 
cute  a  claim  on  behalf  of  another. 

Where  the  claim  is  executed  by  a  per¬ 
son  other  than  the  claimant,  such  per¬ 
son  shall,  at  the  time  of  submitting  the 
claim  or  within  a  reasonable  time  there¬ 
after,  submit  evidence  of  his  authority 
to  execute  the  claim  on  behalf  of  such 
claimant  in  accordance  with  the  follow¬ 
ing  rules: 

(a)  If  the  person  executing  the  claim 
is  the  legally  appointed  guardian,  com¬ 
mittee,  or  other  legal  representative  of 
such  claimant,  the  evidence  shall  be  a 
certificate  executed  by  the  proper  official 
of  the  court  of  appointment. 

(b)  If  the  person  executing  the  claim 
is  not  such  a  legal  representative,  the 
evidence  shall  be  a  statement  describ¬ 
ing  his  relationship  to  the  claimant,  the 
extent  to  which  he  has  the  care  of  such 
claimant,  or  his  position  as  an  officer  of 
the  institution  of  which  the  claimant  is 
an  inmate.  The  Office  may,  at  any  time, 
require  additional  evidence  to  establish 
the  authority  of  any  such  person. 

§  717.103  Claimant  must  be  alive  when 
claim  is  submitted. 

For  a  claim  to  be  effective,  the  claim¬ 
ant  must  be  alive  at  the  time  a  properly 
executed  claim  is  submitted  to  the  Office. 

Procedure  for  Filing  Claims 
§  717.111  Claims  forms. 

(a)  Claims  shall  be  submitted  on  ap¬ 
proved  forms  and  in  accordance  with 
instructions  (provided  thereon  or 
attached  thereto)  as  are  prescribed  by 
the  Office. 

(b)  The  forms  for  filing  claims  after 
June  30,  1973,  for  benefits  under  Part  B 
of  title  IV  of  the  Act  pursuant  to  section 
415  of  the  Act  and  these  regulations  are 
CM-903  (Coal  Miner’s  Claim  for  Bene¬ 
fits),  903A  (Widow’s  Claim  for  Benefits), 
903B  (Dependent  Survivor's  Claim  for 
Benefits),  and  CM-904  (Medical  Re¬ 
port — Pneumoconiosis) .  These  forms 
shall  be  made  generally  available  to  the 
public  at  all  local  Social  Security  Ad¬ 
ministration  offices  as  wrell  as  from  the 
Office  of  Workmen’s  Compensation  Pro¬ 
grams,  U.S.  Department  of  Labor, 
Washington,  D.C.  20211. 

§717.112  Procedure  for  submitting 
claim. 

Claims  shall  be  submitted  and  re¬ 
ceived  in  the  following  manner: 


(a)  Place  of  submitting  claim.  Claims 
and  applications  for  benefits  under  this 
part  shall  be  delivered,  mailed,  or  other¬ 
wise  presented  at  any  of  the  various  dis¬ 
trict  offices  of  the  Bureau  of  District 
Operations  of  the  Social  Security  Ad¬ 
ministration. 

(b)  Assistance  in  preparation  of  forms. 
Personnel  within  the  district  office  where 
the  claim  or  application  is  presented  will, 
if  necessary,  assist  claimants  or  their 
authorized  representatives  in  completing 
information  required  on  the  application 
forms,  including  the  development  of 
evidentiary  information  required  to 
establish  all  previous  periods  of  coal  mine 
employment  by  a  miner  and  to  determine 
which  of  these  periods  of  employment 
were  spent  in  the  service  of  any  particu¬ 
lar  coal  mine  operator.  These  district 
office  representatives  of  the  Social 
Security  Administration  will  also  assist 
the  claimant  in  securing  all  other  re¬ 
quired  evidence  necessary  to  support  the 
claim. 

§  717.113  When  a  claim  is  considered 
to  have  been  submitted;  time  of  sub¬ 
mitting  claim. 

(a)  Date  of  receipt.  For  the  purposes 
of  determining  when  a  claim  has  been 
filed  within  the  meaning  of  section 
415(a)  of  the  Act,  a  claim  is  considered 
to  have  been  filed  only  as  of  the  date  it  is 
received  at  a  district  office  of  the  Bureau 
of  District  Office  Operations  of  the  Social 
Security  Administration  or  by  an  em¬ 
ployee  in  the  district  office  who  is 
authorized  to  receive  such  claims. 

(b)  Date  of  mailing.  If  the  claim  is 
deposited  in  and  transmitted  by  the  U.S. 
mail  and  the  fixing  of  the  date  of  de¬ 
livery  as  the  date  of  filing  would  result  in 
a  loss  or  impairment  of  benefit  rights,  it 
will  be  considered  to  have  been  filed  as 
of  the  date  of  mailing.  The  date  appear¬ 
ing  on  the  postmark  (when  available  and 
legible)  shall  be  prima  facie  evidence  of 
the  date  of  mailing.  If  there  is  no  post¬ 
mark  or  it  is  not  legible,  other  evidence 
may  be  used  to  establish  the  mailing 
date. 

(c)  Prospective  submitting  of  a  claim. 
A  claim  which  is  submitted  before  the 
first  month  in  which  the  claimant  meets 
the  requirements  for  entitlement  to 
benefits  is  a  valid  claim  only  if  the 
claimant  meets  such  requirements  be¬ 
fore  a  final  decision  on  his  claim  is  made. 
Such  a  claim  is  deemed  to  have  been 
filed  on  the  first  day  such  requirements 
are  met. 

§  717.114  Requests  and  notices  to  be  in 
writing. 

Except  as  otherwise  provided  in  this 
part,  any  request  to  the  appropriate 
district  office  or  to  the  Department  of 
Labor  for  a  determination  or  a  decision 
relating  to  a  person’s  right  to  benefits, 
the  withdrawal  of  a  claim,  the  cancella¬ 
tion  of  a  request  for  such  withdrawal,  or 
any  notice  provided  for  pursuant  to  the 
regulations  in  this  Subchapter  6,  shall 
be  in  writing  and  shall  be  signed  by  the 
person  authorized  to  file  a  claim  under 
§  717.101. 
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§  717.115  When  written  statement  is 
considered  a  claim. 

<a)  Written  statement  filed  by  claim¬ 
ant  on  his  own  behalf.  Where  an  indi¬ 
vidual  flies  a  written  statement  with 
the  district  office  which  indicates  an 
intention  to  claim  benefits  and  such 
statement  bears  his  signature  or  his 
mark  properly  witnessed,  the  filing  of 
such  written  statement  shall  be  consid¬ 
ered  to  be  the  filing  of  a  claim  for  bene¬ 
fits:  Provided,  That  the  claimant  or  a 
proper  party  on  his  behalf  executes  a 
prescribed  claims  form  that  is  filed  to 
the  district  office  during  the  claimant's 
lifetime  and  within  the  period  prescribed 
in  Paragraph  (c)(1)  of  this  section;  or 

(b)  Written  statement  filed  by  an  in¬ 
dividual  on  behalf  of  another.  A  written 
statement  filed  by  an  individual  which 
indicates  an  intention  to  claim  benefits 
on  behalf  of  another  person  shall,  unless 
otherwise  indicated  thereon,  be  consid¬ 
ered  to  be  the  filing  of  a  claim  for  such 
purposes:  Provided,  That: 

(1)  The  written  statement  bears  the 
signature  (or  mark  properly  witnessed) 
of  the  individual  filing  the  statement; 
and 

(2)  The  individual  filing  the  state¬ 
ment  is  the  beneficiary  of  the  claimant 
on  whose  behalf  the  statement  is  being 
submitted,  or  a  proper  party  to  execute 
a  claim  on  behalf  of  a  claimant;  and 

(3)  A  prescribed  claims  form  (see 
§717.111)  is  executed  and  filed  in  ac¬ 
cordance  with  the  provisions  of  para¬ 
graph  (c)(1)  of  this  section. 

(c)  Period  within  which  prescribed 
claims  form  must  be  filed.  After  the  dis¬ 
trict  office  has  received  from  an  individ¬ 
ual  a  written  statement  as  described  in 
paragraph  (a)  or  (b)  of  this  section: 

(1)  Notice  in  writing  shall  be  sent  to 
the  claimant  or  to  the  individual  who 
filed  the  written  statement  on  his  be¬ 
half,  stating  that  an  initial  determina¬ 
tion  will  be  made  with  respect  to  such 
written  statement  if  a  prescribed  claims 
form  executed  by  the  claimant  or  by 
a  proper  party  on  his  behalf  is  submitted 
to  the  district  office  within  1  year  from 
the  date  of  such  notice ;  or 

(2)  If  the  district  office  is  notified  that 
the  death  of  such  claimant  occurred  be¬ 
fore  the  mailing  of  the  notice  described 
in  subparagraph  (1)  of  this  paragraph, 
or  within  the  6-month  period  following 
the  mailing  of  such  notice  but  before  the 
submitting  of  a  prescribed  claims  form 
by  or  on  behalf  of  such  individual,  noti¬ 
fication  in  writing  shall  be  sent  a  per¬ 
son  acting  on  behalf  of  his  estate,  or  to 
the  deceased’s  last  known  address.  Such 
notification  will  include  information  that 
an  initial  determination  with  respect  to 
such  written  statement  will  be  made 
only  if  a  prescribed  claims  form  is  sub¬ 
mitted  within  6  months  from  the  date  of 
such  notification. 


Processing  of  Claim 

§  717.121  Completion  and  tranoiniltal 
of  claims  forms. 

(a)  All  information  required  to  be 
provided  by  any  claimant  shall  be  deter¬ 
mined  and  entered  in  the  appropriate 
place  on  the  claims  form,  when  neces¬ 
sary  with  the  assistance ,  of  the  desig¬ 
nated  employee  of  the  district  office  in 
which  the  claim  is  filed. 

(b)  The  designated  official  in  the  dis¬ 
trict  office  will  verify  that  all  informa¬ 
tion  required  by  the  appropriate  claims 
form  has  been  furnished.  The  forms  will 
then  be  reviewed  for  completeness  by  a 
senior  official  in  the  district  office. 

(c)  When  a  claims  form  is  completed, 
the  district  office  shall  promptly  transmit 
it  by  mail  to  the  Office  of  Workmen’s 
Compensation  programs,  U.S.  Depart¬ 
ment  of  Labor,  Washington,  D.C.  20211. 

§717.122  Medical  evidence. 

(a)  When  a  miner  has  filed  a  com¬ 
pleted  claims  form  CM-903  with  a  district 
office  of  the  Social  Security  Administra¬ 
tion,  the  district  office  will  make  the 
necessary  arrangements  to  refer  the 
miner  to  a  physician  from  among  those 
physicians  previously  designated  and  ap¬ 
proved  by  the  Department  to  conduct 
and  evaluate  pneumoconiosis  examina¬ 
tions. 

(b)  The  examination  will  be  con¬ 
ducted  at  a  time  convenient  to  both  the 
miner  and  the  approved  physician  and 
as  soon  as  is  practicable. 

(c)  The  designated  physician  will 
complete  an  examination  of  the  miner 
to  determine  the  nature  and  extent  of 
that  miner’s  impairment. 

(d)  The  physician’s  findings  will  be 
entered  on  form  CM-904  pursuant  to  the 
instructions  on  that  form  arid  remitted 
together  with  the  physician’s  bill  for 
services  directly  to  the  Office  of  Work¬ 
men’s  Compensation  programs,  U.S.  De¬ 
partment  of  Labor,  Washington,  D.C. 
20211. 

(e)  Any  other  appropriate  medical 
evidence  submitted  by  a  claimant  will  be 
transmitted  directly  by  the  district  office 
to  the  Office  of  Workmen’s  Compensa¬ 
tion  programs,  Washington,  D.C.  20211. 

§  717.123  Reimbursement  for  reason¬ 
able  expenses  in  obtaining  medical 
evidence. 

Claimants  filing  for  benefits  under  this 
part  shall  be  reimbursed  for  reasonable 
medical  expenses  incurred  by  them  in  es¬ 
tablishing  their  claims,  including  the 
reasonable  and  necessary  cost  of  travel 
incident  thereto.  A  medical  expense  gen¬ 
erally  is  not  “reasonable”  when  the  medi¬ 
cal  evidence  for  which  the  expense  was 
incurred  is  of  no  value  in  the  adjudica¬ 
tion  of  a  claim.  Medical  evidence  will  be 
considered  to  be  of  “no  value”  when,  for 
instance,  it  is  only  duplicative  or  when 
it  is  wholly  extraneous  to  the  medical  is¬ 
sue  of  whether  the  existence  of  disability 
or  death  is  due  to  pneumoconiosis.  In 
order  to  minimize  inconvenience  and  ex¬ 


pense  to  the  claimant,  he  should  not 
generally  incur  any  medical  expense  for 
which  he  intends  to  claim  reimbursement 
without  first  contacting  the  district  office 
to  determine  what  types  of  evidence  not 
already  available  may  be  useful  in  ad¬ 
judicating  his  claim,  what  types  of  medi¬ 
cal  evidence  may  be  reimbursable,  and 
what  would  constitute  a  “reasonable 
medical  expense”  in  a  given  case. 

§  717.124  Development  of  evidenee. 

(a)  The  designated  official  in  the  dis¬ 
trict  office  of  the  Social  Security  Ad¬ 
ministration  assigned  the  responsibility 
for  developing  any  particular  case  shall 
in  conjunction  with  this  development  en¬ 
deavor  to  establish  a  complete  and  de¬ 
tailed  history  of  the  miner’s  coal  mine 
employment.  When  this  employment  his¬ 
tory  is  completed  and  reviewed  for  com¬ 
pleteness  by  a  senior  official,  it  shall  be 
sent  to  the  Office  of  Workmen’s  Compen¬ 
sation  programs,  U.S.  Department  of 
Labor,  Washington,  D.C.  20211. 

(b)  In  appropriate  cases  it  shall  be 
necessary  to  develop  evidence  pertaining 
to  or  obtain  proof  of  age,  marriage  or 
termination  of  marriage,  death,  rela¬ 
tionship  of  parent  and  child,  other  rela¬ 
tionship  or  dependence,  or  any  other  fact 
which  may  be  proven  as  a  matter  of  pub¬ 
lic  record.  Evidence  pertaining  to  these 
matters  shall  be  requested  and  collected 
by  the  district  office  of  the  Social  Securi¬ 
ty  Administration  to  which  the  claim 
is  submitted.  For  purposes  of  the  Depart¬ 
ment  of  Labor’s  administration  of  Part 
B  of  Title  IV  of  the  Act  only,  this  evi¬ 
dence  shall  be  obtained  in  accordance 
with  Social  Security  Administration  reg¬ 
ulations  appearing  at  20  CFR  Part  404. 
When  the  necessary  documentary  evi¬ 
dence  has  been  obtained  it  shall  be 
promptly  sent  to  the  Office  of  Workmen’s 
Compensation  programs  in  Washington, 
D.C. 

(c)  Certification  of  evidentiary  docu¬ 
ments.  In  cases  where  a  copy  of  a  record, 
document,  or  other  evidence,  or  an  ex¬ 
cerpt  of  information  therefrom,  is  ac¬ 
ceptable  as  evidence  in  lieu  of  the  orig¬ 
inal,  such  copy  or  excerpt  shall,  except  as 
may  otherwise  clearly  be  indicated 
thereon,  be  certified  as  a  true  and  exact 
copy  or  excerpt  by  the  official  custodian 
of  any  such  record  or  by  an  employee  of 
the  district  office  of  the  Social  Security 
Administration  or  an  employee  of  the  Of¬ 
fice  authorized  to  make  certifications  of 
any  such  evidence. 

Signed  at  Washington,  D.C.,  this  1st 
day  of  September  1972. 

James  D.  Hodgson. 

Secretary  of  Labor. 


Robert  M.  Ball, 
Commissioner,  Social  Security 
Administration. 


Approved : 

Elliot  L.  Richardson, 

Secretary  of  Health,  Education, 
and  Welfare. 
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